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INDEX 


TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 


ABATEMENT. 

1 Where the death of a plaintiff in‘error is suggested, and no 
personal representative afterward appears, the suit will be 
abated:---but judgment can not, in such case, be rendered 


against the sureties to the writ of error bond.—English vs 
Andrews. 319 


ACCEPTANCE. ° 
1, It is not essential, to fix the liability of the drawer or indorsers 
of a bill of exchange, that it should be presented for accep- 
tance.—Erans vs Bridges. 348 
2. But, where a bill of exchange is presented for acceptance, 
which is refused, and notice given to the parties, it is not es- 
sential to present the bill for payment at maturity—zb. 348 
8. The right of action of a holder of a bill of exchange, becomes 
complete, upon its non-acceptance, protest and notice.—ib. 348 


ACKNOWLEDGMENT OF SERVICE OF PROCESS. 

1, The mere acknowledgment of the service of process by one, 
without proof of the genuineness of the signature, will not 
authorise a judgment.— Welch, adm’r vs Walker et ux. 120 

2. di seems, that where process has gone into the sheriff’s hands, 
and an acknowledgment of the service thereof appears on the 
back, it might be regarded as the sheriff’s return.—tb. 


ACTION. 
1, An action upon the case lies against a sheriff for the escape 
of a defendant, under proceedings for an unlawful detainer,— 
notwithstanding the penalty given by statute against a sheriff 
by the act of 1805.--Samryer vs Ballew. 116 
2. In an action for the non-delivery of corn and fodder, upon an 
agreement to deliver, unavoidable accidents only excepled—it 
is no excuse, that the vendor did not, in consequence of un- 
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usual drouth during the cropping season, raise sufficient to 
supply the quantity agreed to be delivered.--M’ Gehee vs Hill.170 
3. In an action for the non-delivery of goods, under an agree- 
ment, whereby one contracts to sell and deliver, and the oth- 
er to pay on delivery—the vendee, in his declaration, must 
aver, and on the trial, prove a readiness to pay, on his part, 
whether the vendor be ready at the place to deliver, or not. 
—ib 170 
4. A mere request or authority in writing to an attorney, to pay 
money out of a particular fund, when collected, can not be 
made the foundation of an action against the drawer.— Wa- 


ters vs Carleton. 205 
5. Such an instrument is not embraced within the statute of 
1807, authorising suit by an assignee. - -ib. 205 


6. In actions, ex contractu, any expression which amounts to an 
admission, that a debt is due, or that a liability exists, will 
take a case without the statute of limitations, and revive the 
original cause of action.- St.John vs Garrow. 223 

7. No action can be maintained by the successor of a Judge of 
the County Court, upon the bond of an assessor and collector 
of taxes, made payable to the Judge—such bond, by statute, 
being required to be made payable to the Governor. - Cal- 
houn, Judge, §c. vs Lunsford et al. 345 

8. Where an act of the Legislature repealed a power, previous- 
ly given to a Judge of the County Court, and Commissioners 
of Roads and Revenue, to establish a poor house,—and re- 
quired a sale by them of all property purchased with that view 
—it was held— 

First. That the judge and commissioners were alone au- 
thorised to maintain an action against a purchaser of such 
property. _ 

Second—That the County treasurer could maintain no ac- 
tion against the purchaser of the property sold, on the order 
of the Court to collect the proceeds of the same.-_ - Harbin vs 
Stewart. 

9. One partner, who after a dissolution of the firm, pays the firm 
debt, and takes the note of his late associate in payment there- 
of, may well maintain an action at law upon the note,—not- 
withstanding he may have received the books and accounts 
of the co-partnership, for collection and settlement ;—the con- 
sideration not being impeached, and it not appearing but that 
the debt was paid out of the separate funds of the payee.— 
Lyon vs Malone. 497 

10. Where a suit is commenced against two, upon a pro- 
missory note, and one of the defendants dies, the action 
should be prosecuted against the survivor.---Gayle and Heus- 
tis, adm’ors vs Agee. 5 

11. In such case, it is error to revive the suit against the repre- 
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sentatives of the deceased party, and to proceed to judgment 
against them. - -1b. 

12. Where suit is thus commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
without noticing the survivor--a discontinuance as against the 
latter, ensues. . _1b. 


ADULTERY. 

1, Adultery charged in a bill filed in Chancery, for divorce, 
while not necessary to be established by direct testimony, 
should be shewn by such facts as would lead to the inference, 
as a necesary conclusion, that it had been perpetrated. - - Rich- 
ardson vs Richardson. 

2, Where a bill filed to effect a divorce, charged adultery, 
against the defendant with one, who was proved to have been 
a widow, at whose house the defendant occasionally stopped, 
in passing the road, who had bastard children, reputed to be 
those of defendant; and whom defendant removed to near his 
dwelling, hé frequently being seen at her house, and paying 
for a loom set up there; and whom the witnesses supposed, 
from circumstances, might have lived in adultery with the de- 
fendant;—it was held that these circumstances did not make 
out the adultery, with the certainty required by the rule es- 
tablished in Chancery.- -ib. 


3. The admission or confession of a defendant in his answer, 


cannot establish adultery, or authorise Chancery to decree 
in reference to it, without proof of the fact._ -ib. 

4, And this rule applies in cases of divorce, either a vinculo or 
a mensa et thoro.. -ib. 


5. This Court recognizes the doctrine, that an adulterer cannot 


resist a sentence of divorce, by setting up desertion... tb 


AGREEMENT. 
1. Where two, being partners in business, after a dissolution, 


entered into an agreement under seal, stipulating by a penal- 
ty, an observance of certain conditions- -held, on a bill filed 
by one of the parties, that Chancery had no jurisdiction to 
enforce the performance of the agreement by one,-. the bill 
alleging no fraud, or desire of a rescission of the agreement, 
and the remedy of the party being clear at law..-Clark vs 
Clark. 

. In an action for the non-delivery of corn and fodder, upon an 
agreement to deliver, unavoidable accidents only excepted- -it 
is no excuse, that the vendor did not, in consequence of un- 
usual drouth during the cropping season, raise sufficient to 


supply the quantity agreed to be delivered.. -.M’ Geheevs. Hill. 
3. In an action for the non-delivery of goods, under an agree- 
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ment, whereby one con‘racts to sell and deliver, and the oth- 
er to pay on delivery. the vendee, in his declaration, must 
aver, and on the trial, prove, a readiness to pay on his part, 
whether the vendor be ready at the place to deliver, or not. 
ib. 170 
4, Where one, being appointed a commissioner by the Orphans’ 
Court to sell real estate, entered into an agreemont with ano- 
ther, whereby the estate should be purchased by the latter, 
and afierwards divided,.-on refusal of the buyer to convey, 
Chancery refused to enforce the agreement. -- Sallmash vs 
Beene. 283 
5. Where onc has declared in assumpsit in two counts. .upon a 
special agreement, and upon a quantum merutl, for work and 
Jabor,_ .the statement of the plaintiff’s counsel, in hiv hearing, 
that by reason of the absence of a witness, the special con- 
tract could not be proved, but that it would be waived, and 
they would proceed to trial upon the common count,. would 
not be sufficient to exclude evidence, adduced in support of 
the common count... Blair, Vender and Wiscoll vs Asbury. 435 
6. A recovery cannot be eifected under a general count, where 
the evidence establishes a cause of action upon which there 
might be a recovery upon a special count. ~Clemenis, adm’r 
vs Eslava. 502 
7. Thus, under a general count for money, for the price of mules, 
one cannot recover, on proof that the mules were fo be paid 
for in damber, which had not been delivered ~ tb. 50 
8. In such case, a defendant may either move to exclude the 
evidence of the special contract from the jury, or move for in- 
structiens from the Court, that the coutract proved, varies 
from that laid._ ib 502 
9. In all actions founded upon instruments in writing, whether 
raising an absolute or contingent duty, the onns probandi, of 
illegal or no consideration, rests on the defendant, and re- 
quire no proof of consideration by the plaintiff. _ Chamberlain 


vs Darrington. 515 
10. Thus, where the holder of a land note, on receiving the a- 

mount thereof from the maker, in a writing onthe same, ob- 

ligated himself to return the amount, if the Courts should de- 

termine such notes not to be valid, in an action to recover the 

amounts so paid, founded on the writings—it was held, that, 

7 evidence of consideration, by the plaintiff, was necessary. 

t 515 


AMENDMENTS AND JEGFAILS. 

i. The Common Law rule, that a general verdict upon a de- 
claration in slander, of several counts, where one is defective, 
is bad,..is abrogated under the statute of amendments of 
1824, in all cases where the declaration contains a subsian- 
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tial cause of action, and a material issue is tried... Chandler 

vs Holloway. 17 

2. This Court has no authority to amend the decrees or judg- 

ments of inferior Courts, (they being such as should have been 

rendered,) by authorising their immediate execution.— Sadler 

et ux et al. vs Houston § Gillespie. 2°83 
3. A writ of error, not shewing the term to which returnable, 

may be amended by its teste, or the bond or citation... Lyon 

vs Malone. 414 
4, An amendment of a declaration, in a material point, is not 

aliowable, after an issue is submitted to a jury... JVatkins vs 

( anterberry. 415 
5. Thus, where a writ issued against one, by the name of ** Wat- 

kins,’? and he was declared against, by the name of ‘* Wat- 

son,” it was held, that after objection toa note signed ‘ Wat- 

kins,”’ offered to the jury under the general issue, the suffer- 

ing an amendment of the declaration, was error... 1b. 415 
6. Where permission is given to amend a declaration, the plain- 

tiff has his election either to file a new one, or to amend that 

previously in Court. — Kennedy vs Dear. 423 
7, A declaration, appearing in a record which shows an order 

of amendment and judgment, will be presumed to have been 

amended by alteration, though alleged to be the original filed: 

and in such case, the defendant can not object, that a new de- 

claration has not been drawn out.. ib 423 
8. A defendant may plead, de novo, to an amended declaration, 

or rely upon a demurrer or plea to that originally filed.. ib. 423 
9. This Court will not amend a judgment of affirmance at a sub- 

sequent term to that at which rendered, and award damages, 

on the production of a copy of the writ of error hond, and the 

suggestion, that the bond, or a copy, was not in Court, when 

the judgment was affirmed... Gayle vs Agee, ex’or. 439 


ARBITRATION. 

1, An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survieor of which is the 
administrator). .to arbitrate the claim; which is dene, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge "of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim... Pyke vs Searcy et al. 52 

2. Where parties leave a matter of controversy to arbitration, 
they, nor either of them, can impugn the decisisn, for extrin- 

Sie causes, unless it be shewn that the arbitrators have been 
guilty of corruption, partiality, or gross misbehavior... Bump- 
ass vs Webb. 65 

3. Improper conduct in arbitrators in their award, may be shewn 

by direct testimony, or by such a state of facts as lead the 
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mind to the conclusion, that an award has been influenced by 
dishonest motives. . ib. 

4. To authorise the review of an award, it is not sufficient to 
shew an error of judgment, or that the award has been unwise- 
aa determined. . .ib. 

it 


seems, that an award, respecting an allotment of lands, be- ? 


tween joint ownefts, might be reviewed in Chancery, where 
the allotment were so disproportioned in value, as to strike 
the senses at once, as a matter of injustice, or showing posi~ 
tive corruption in the arbitrators. - .<b. 

6. If an award discover on its face, some palpable mistake of 
law or fact, operating greatly to the prejudice of either party, 
it may be impeached, . -tb. 

7. Evidence in impeaching an award, shewing a mere mistake of 
law or fact, in rendering the award, is not competent. -ib. 


ARGUMENT. 


1. A plaintiff does not lose the right to open and conclude the 
argument of a cause, by the failure of the defendant to offer 
evidence. . . Worsham vs Goar, adm’r. 


ASSESSOR AND COLLECTOR OF TAXES, 


1. No action can be mainta‘ned by the successor of a judge of 
the County-Court, upon the bond of an assessor and collecior 
of taxes, made payable to the judge—such bond, by statute, 
being required to"be made payable to the Governor. ..Cal- 
houn, Judge, Sc. vs Lunsford et al. 


ATTACHMENT. 


1, One whose property has been levied on in attachment, is a 
competent witness to show a sale of the same property to a 
vendee previous to the levy_-it not appearing that a sale of 
the property has been made, and the proceeds applied to the 
satisfaction of a final judgment against the defendant in the 
attachment... Holman vs Arnelt et al. 


ATTORNEY. 


1, A mere request or authority in writing, to an attorney, to pay 
money out of a particular fund, when collected, cannot be 
made the foundation of an action against the drawer... Wa- 
ters vs Carleton. 

2. Such an instrument is not embraced within the statute of 
1807, authorising suit by an assignee.- -ib. 
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AWARD. 

1, Where parties leave a matter of controversy, to arbitration, 
they, nor either of them, can impugn the decision, for extrin- 
sic causes, unless it be shewn that the arbitrators have been 
guilty of corruption, partiality, or gross misbehavior... Bum- 
pass et al, vs Webb. 

2, Improper conduct in arbitrators, in their award, may be shewn 
by direct testimony, or by such a state of facts as lead the 
mind to the conclusion that an award has been influenced by 
dishonest motives. -ib. 

3. To authorise a review of an award, it is not sufficient to shew 
an error of judgment, or that the award has been unwisely de- 
termined... -b. 

4, It seems, that an award respecting an allotment of lands, be- 
tween joint owners, might be reviewed in Chancery, where 
the allotment were so disproportioned in value, as to strike 
the senses at once, as a matter of injustice, or showing posi- 
tive corruption in the arbitrators.. ib. 

5. If an award discover on its face some palpable mistake of 
law or fact, operating greatly to the prejudice of either party, 
it may be impeached. _ -ib. 

6. Evidence, in impeaching an award, shewing a mere mistake 
of law or fact, in rendering the award, is not competent.- -tb. 


BAIL. 
1. It is not essential, in a proceeding by scire facias against bail, 
to set out the affidavit or order for bail... Glidden vs Leonard. 


2. In a proceeding by scire facias against bail, it is not necessa- 
ry to show the issuance of aca. sa. to a County to which a 
defendant may have removed after arrest... Kennedy vs Spen- 
cer. 

3. Under the statute of this State, it is only essential, in order 
to sustain scire facias against bail, that a ca. sa. should be re- 
turned non est invenlus, when sued out to the County in which 
the defendant is arrested.- 1b. 

4, Scire facias against bail should disclose the cause of action, 
with the certainty requisite in a declaration. - ib. 

5. So, a scire facias, not setting out the bail bond, with sufficient 
certainty, held defective. _ .i. 


BANK——MOTIONS BY, FOR JUDGMENT. 


1, To sustain a judgment of the Tombeckbee Bank, rendered 
against a debtor on motion, the record must show, that the 
certificate of the President of the Bank, that the debt was 
the property thereof, was produced.... Duncan vs The Tom- 
beckbee Bank. 
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2. Filing a declaration in such a case, will not so alter the na- 
ture of the proceeding, as to render the certificate unneces- 
ry.. .0b, 


BARON AND FEME. 

1. If husband and wife enter into bond, (not stipulating a pro- 
mise to pay out of the wife’s separate estate,) for the pay- 
ment of the wife’s debt, whilst she has a separate estate, by 
anti nuplial agreement, ” Chancery will subject such separate 
estate tothe payment of the bond, upon pruof that the bond 
was given for the wife’s debt; and without a pursuit of the 
co-obligor at law.—Jorrest el al. vs Robinson ex’or. 

2. The. deposition of a husband, taken in a Chancery cause, in 
which the wife is a party, is not competent as testimony, eith- 
er for or against her... Saddler et ux et al. vs Hovslon & Gilles- 
pie. 

3. A note signed by husband and wife, under an admission by 
her, that it is given for their mutual debt, and accompanied 
by her written undertaking to discharge it, is a proper char ge, 
in equity, upon her separate estate, as ; secured by ante nuptu- 
al agreement... -ib. 

4. Such note, after repeated admissious of a liability, can not 
be defeated in the hands of an assignee, by allegations as toa 
failure of consideration... -ib. 

5. One who is an administrator of an estate, ia right of bis wife, 
does-not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commen- 
ced in her life-time against both,) by a supplemental bill, 
charging him as executor de son torl, of such estate... Dra: igh- 
vs French’s adw’r. 


BILLS OF EXCHANGE. 


1. Where parties being applied to, to become the accommoda- 
dation indorsers of one, on a bill of exchange, to secare them- 
selves, took a deed of trust on the !atter’s property, and en- 
dorsed the bill, and ihe bill not being negotiated, subsequent- 
iy executed a new bill, with the agreement, that a new deed 
of trust should be executed;.-and on application to the trus- 
tee for that purpose, the date of the original deed ‘was chang- 
ed to a later date, and duly recorded; and afterwards the trus- 
tee, on assurances of the debtor, that the debt secured by the 
deed had been paid, took a deed of trust to himself, on the 
saine property—held, that Chancery had the power of decree- 
ing a sale of the trust property, in favor of the original deed, 
aud thus saving the lien thereof, to the benefit of the first 
cestus que trust.— Garrard et al. vs Webb et al. 

2. The act of the twenty-first of December, eighteen hundred 
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and thirty-two, reducing the damages an bills of exchange,— 
applies only to bills of which the Bank of the State of Ala- 
bama, or one of the Branches, is the owner; and not to bills 
owned by private persons... Moore vs Clements. 

3. The protest upon a bill of exchange is evidence of the facts 
of a demand, &c., unless these facts be put in issue by other 
testimony .. ib. 

4, It is not essential, to fix the liability of the drawer or indorsers 
of a bill of exchange, that it should be presented for accep- 
tance. —Evans vs Bridges. 

¢. But, where a bill of exchange is presented for acceptance, 
which is refused, and notice given to the parties, it is not es- 
sential to present the bill for payment at maturity—d. 

6. The right of action of a holder of a bill of exchange, becomes 
complete, upon its non-acceptance, protest and notice.—2. 


BILL OF LADING. 

1. A bill of lading not declared upon, is not evidence, in an ac- 
tion to recover for goods lost by a carrier, without proof of 
its execution.. Pecks vs Dinsmore et al. 

2, Where a bill of lading is produced, in an action, to recover 
for goods lost by a carrier, such production ts an admission, 
that the undertaking of the carrier is in writing—and parol 
proof that the goods carried were shipped by the shipper, as 
the agent of the plaintiff, is not admissible.. tb. 


BOND. 

1, A éredit entered on the back of a bond, which is legible, 
though shewing some evidence of an attempt to erase it, is 
good evidence of payment to its extent, until disproved.- - 
Clark and Lindsay vs Simmons. 

. If husband and wife enter into bond, (not stipulating a pro- 
mise to pay out of the wife’s separate estate,) for the pay- 
ment of tie wife’s debt, whilst she has a separate estate, by 
anti nuplial agreement,. Chancery will subject such separate 
estate to the payment of the bond, upon proof that the bond 
was given for the wife’s debt; and without a pursuit of the 
co-obligor at law.—Forrest et al. vs Robinson ex’or. 


ee) 


3. A plea in debt in an action, against a co-obligor of a bond, 


(though in short by consent,) that the holder was requested 
to sue the principal in time—should state that the debt was 
lost hy the failure, and that the notice was in writing. . - Gayle 
vs Randle. 

. The princip!e which gives a right of demurrer to each of se- 
veral counts, authorises, also a demurrer to each of several 
assignments of breaches upon a bond. - - Botts et al. vs Bridges, 
Judge, §c. 
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5. Omission to make profert of a bond, can only be reached by 
special demurrer.—ib. 274 
6. It is no objection to the condition of the bond of a ferry-own- 
er, (given under the statute, that he is required to keep good 
and sufficient boats, instead of a good and suffictent boat or boats 
—the legal effect of the condition being the same.. -ib. 274 
7. That the keeper of a public ferry is required by the condi- 
tion of his bond, (in addition to the statutory recitals,) lo do 
and perform generally all matters and things required by the 
laws of the State, in such cases made and provided, to be done 
and performed, by the keepers of a public ferry, for and during 
the time he may keep his ferry,,. .does not enlarge the legal ef- 
fect of the statutory condition, or increase the duties of the 
ferry-owner beyond his liability under the statute. - ib. 274 
8. That a ferry-owner, by his negligence, and that of his ser- 
vants, in keeping and managing the ferry, caused a loss of 
property in its conveyance across the stream, is, it seems, a 
proper assignment of breach of that part of the condition of 
his bond, as taken under the statute, which requires the fer- 


ry to be well attended... -ib. 274 
9. In an action of debt against the keeper of a ferry, upon his 
bond, judgment for damages only is good. - ib. 274 


10. No action can be maintained by the successor of a judge of 
the County Court, upon the bond of an assessor and collector 
of taxes, made payable to the judge—such bond, by statute, 
being required to be made payable to the Governor... Cal- 
houn, Judge, &§c. vs Lunsford et al. 345 

11. In a case where A made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles 
to the lands, when the notes were paid: and immediately af- 
terwards, B and © assigned the bond to D and E, to indem- 
nify them, for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and D, exercis- 
‘ing a control over them, paid the last note due, after suit, and 
took from A’s representative and heirs, a bond, conditioned 
for the executing of a title to D, within a specified time, and 
on the expiration of this time, brought his action upon the 
bond;—On a bill filed by A’s representative and heirs, it was 
held— 

First. .That the administrator under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly..That the bond executed by the representative 
and ihe heirs, was without consideration and void. 

Thirdly. .That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
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had a right also, to make the matter of their bond, a part of the 
case: and that, in decreeing a specific execution, Chancery 
could decree also a cancellation of the bond. 

Fourthly. .That it was a just excuse for the delay of the 
administrator, to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly. That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. : 

Sixthly. That in a case of this character, it was essential 
to make all the heirs of the vendor, and the assignee of the 
vendees, parties to the cause before a decree could be render- 
ed; but that all the amendments for this purpose, could be 
made on remanding the case to the Court below, on a man- 
date from this Court... Hays ef al vs Hall et al. 


BREACHES, ASSIGNMENT OF. 

1. The principle which gives a right of demurrer to each of se- 
veral counts, authorises also a demurrer to each of several as- 
signments of breaches upon a bond.—Boits et al. vs Bridges, 


judge, Sc. 


CARRIER. 

1. A bill of lading not declared upon is not evidence, in an ac- 
tion to recover for goods lost by a carrier, without proof of its 
execution... Pecks vs Dinsmore et al. 

2. Where a bill of lading is produced in an action to recover 
for goods lost by a carrier, such production is an admission, 
that the undertaking of the carrier is in writing—and parol 
proof, that the goods carried were shipped by the shipper, as 
the agent of the plaintiff, is not admissible- -1b. 

3. In an action to recover for goods lost by a carrier, evidence, 
that the goods were shipped in the name of one, as the agent 
of the plaintiff..and were the property of the plaintiff. -is not 
testimony alone of an undertaking to carry- -2b. 

4, The strict rule now recognised, in relation to the responsibili- 
ity of carriers of goods, does not apply to a conveyance of 
slaves.— Williams and Hitchcock vs Taylor. 

5. The owner of a steam-boat, who employs a slave thereon, is 
only liable to the owner of the slave, in the event of his being 
killed, for gross negligence... 1b. 

6. Where the owner of a slave, who hires him upon a steam- 
boat, at the time, clearly knows of defects existing in such 
boat,—he assumes the risk of such accidents und injuries as 
may occur therefrom... -ib. 
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7. Trustees, authorised to receive the profits of a steam-boat, 
on which a slave is hired, are not liable for injuries to such 
slave, while on such boat,—it not appearing that they had 
a right to the possession of the boat at the time of the injury. 
- * 234 

8. Nor will the acts of one trustee, without proof that they were 
authorised by the other, fix the liability of both in such a case. 
«se. 


19 
ws 
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CESTUI QUE TRUST. 


1. Where a deed is executed 'to one in trust, it is not essential 
to its validity, that a corporation, or person for whose benefit 
the deed is made, should execute or express an assent to it:- - 
in the absence of proof tothe contrary, the assent of the be- 
neficiary will be presumed... Wiswall vs Ross-and Earle. 32i 


CHANCERY. 


1. Where two, being partners in business, after a dissolution, 
entered into an agreement under seal, stipulating by a penal- 
ty, an observance of ceriain conditions. ~held, on a bill filed 
by one of the parties, that Chancery had no jurisdiction to 
enforce the performance of the agreement by one,--the bill 
alleging no fraud, or desire of a rescission of the agreement, 
and the remedy of the party being clear at law.--Clark vs 
Clark. 9 

2. Chancery will pursue and appropriate to its legitimate object, 
a trust fund, in the hands of a stranger, to whom it has been 
paid by the trustee in satisfaction of his own debt. -~ Swope vs 
Trotter. 

3. Thus, where A, a co-security toa guardianship bond, receiv- 
ed from the guardian, in consideration of the private debt of 
the latter, a portion of his ward’s funds, and after the insol- 
vency of the guardian, B, the other surety was called upon 
to pay the funds of the ward;—Chancery, (under the facts,) 
on a bill filed by B, followed up in the hands of A, the amount 
received by him, and decreed its payment to the satisfaction 
of his ward’s claim, - -1. 27 

4. If husband and wife enter into bond, (not stipulating a pro- 
mise to pay out of the wife’s separate estate,) for the pay- 
ment of the wife’s debt, whilst she has a separate estate, by 
anti nuptial agreement,—Chancery will subject such separate 
estate to the payment of the bond, upon proof that the bond 
was given for the wife’s debt; and without a pursuit of the 
co-obligor at law..-Forresi et al. vs Robinson, ex’or. 44 


5. By our statute, a demurrer to a bill in Equity is no admission 
of the truth of the allegations in the bill; and it is error, to 
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enter @decree in a case where the bill has been demurred to 
without an answer of the defendant, or a decree pro confesso. 
tb. 


. Where A and B, being co-partners, received consignment of 


goods from C, vp to the period of a dissolution of the firm; 
and A having died, B became the administrator and C con- 
tinued his consignments to B, in the firm name, and subse- 
quently obtained a judgment at law against B, as surviving co- 
partner,—oa a bill filed by C, to compel payment of such 
judgment trom B, the sureties to his bond, and the distribu- 
tion of A’s estate, to whom their shares had regularly passed, 
it was held, 

First—That the firm, under the facts, was not to be charged, 
in Chancery, with the accounts raised in the firm name, after 
notice of the dissolution, on the agency alone of B. 

Secondly——That B’s interest, under the circumstances, be- 
ing balanced, he was a competent witness in the cause... Pyke 
vs Searcy et al. 


. Chancery will not lend its aid to enforce the paymeot of debts 


due from an estate out of such portion thereof as has regular- 
ly passed into the hands of heirs and distributees, where the 
representative has committed a devasiavit, until the ordinary 
Jegal remedies have been employed, unsuccessfully, against 
the representative and his sureties. . .1. 


. It seems, that an award respecting an allotment of lands, be- 
b] nr 


tween joint owners, might be reviewed in Chancery, where 
the allotment were so disproportioned in value, as to strike 
the senses at once, as a matter of injustice, or showing posi- 
tive corruption in the arbitrators.. Bumpass el al. vs Webb. 


. A decree erroneous, merely on account of parties in interest 


not being brought into the Court below. _will not be reversed 
. -it appearing regular as to the parties taking the writ of er- 
ror... .tb. 


10. Where parties being applied to, to become the accommoda- 


dation indorsers of one, on a bill of exchange, to secure them- 
selves, took a deed of trust on the latter’s property, and en- 
dorsed the bill, and the bill not being negotiated, subsequent- 
ly executed a new Dill, with the agreement, that a new deed 
of trust should be executed;--and on application to the trus- 
tee for that purpose, the date of the original deed was chang- 
ed to a later date, and duly recorded; and afterwards the trus- 
tee, on assurances of the debtor, that the debt secured by the 
deed had been paid, took a deed of trust to himself, on the 
same property—held, that Chancery had the power of decree- 
ing a sale of the trust property, in favor of the original deed, 
and thus saving the lien thereof, to the benefit of the first 
cestui que trust.— Garrard ef al. vs Webb et al. 


11. A decree in Chancery, which, though disposing of the main 
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principles of the case, directs an enquiry by a commisstoner 
as to matters which require report to a subsequent term,__ 
and contains no decree for costs;.-is not such a decree as 
will sustain a writ of error. -1b. 

2. Chancery will not relieve a vendee of real estate, by enjoin- 
ing the collection of notes given for the purchase money, on 
the allegation, (without proof,) that the vendor has no title, 
and has absconded, where it appears that the vendee took a 
bond for titles, conditioned for their execution on the payment 
of the first instalment.-which instalment had not been paid, 
nor offer made to do so, or the same excused;-_-and where the 
vendee had suffered judgment against him on one of the 
notes, without defending the same...Lewis and Gorman vs 
Bibb. 

13. The deposition of a husband, taken in a Chancery cause, in 
which the wife is a party, is not competent as testimony, eith- 
er for or against her.. - Saddler et ux et al. vs Houslon & Gilles- 

ie. 

14. A note signed by husband and wife, under an admission by 
her, that it is given for their mutual debt, and accompanied 
by her written undertaking to discharge it, is a proper charge, 
in equity, upon her separate estate, as secured by ante nuptu- 
al agreement... .1b. 

15. Such note, after repeated admissions of a liability, can not 
be defeated in the hands of an assignee, by allegations astoa 
failure of consideration. . .ib. 

16. A decree in Chancery will not be reversed, because the 
heirs of a mortgagor do not appear to be made parties,_ -they 
not seeming from the record to be material parties. . - /Vilkins 
and Hall ys Wilkins. 

17. A decree can not be rendered in Chancery upon a bill to 


foreclose a mortgage, ordering a sale, without production of 


the mortgage deed, and proof of its execution. - -ib. 

18. A judgment pro confesso, in a Chancery cause, will not au- 
thorise a decree without proof. _ -ib. 

19, The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party... .1b. 

20. A trustee employed or appointed to sell an estate, can not, 
either directly or indirectly, effect a purchase of the property 
sold for himself... Saltmash vs Beene. 

21. Where one, being appointed a commissioner by the Orphans’ 
Court to sell real estate, entered into an agreemont with ano- 
ther, whereby the estate should be purchased by the latter, 
and afterwards divided,. on refusal of the buyer to convey, 
Chancery refused to enforce the agreement. .-ib. 

22. Chancery will not lend its aid to enforce the specific perform- 
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ance of parol contracts for the sale of Jands, where the proof 

of the terms of the agreement is uncertain and contradictory; 

or where the agreement proved, does not correspond with the 

allegations of the bill... Goodwin vs Lyon. 297 
93. Time may become an essential ingredient in the perform- 

ance of a contract, for the sale of lands, so far as its specific 

enforcement in a Court of Equity is concerned... .ib. 297 
24, Thus, where it appears that a party seeking to compel a spe- 

cific performance of a parol agreement, for the sale of lands, 

has failed to execute his part of the contract, at the day, with- 

out excuse on his own part, or the assent of the other party, 

to the delay, Chancery will not relieve him.- ib. 297 
25. Thus, where A, in December, 1833, made a parol agree- 

ment with B, for the purchase of lands, which B was to pur- 

chase of an Indian reservee, under which contract B received 

a horse, valued at one hundred dollars, and was also to receive 

one hundred dollars in December, eighteen hundred and thirty- 

four, and the like sum in December, 1835, and in December, 

1836; and after B did purchase, A entered upon the land and 

made improvements, but made no offer ef payment until Janu- 

ary or February, 1835, (except an offer of the notes of a third 

person, due several years after the agreement was made,) and 

the contract as disclosed by the bill was uncertain and contra- 

dictory, and altogether disproved by the answer and proof;—-a 

bill filed in Chancery for the object of enforcing a specific 

performance, was dismissed with costs:.-but without preju- 

dice to an action at law, or snit in equity to recover back mo- 

ney or property delivered upon the faith of the agreement... .1b,.297 
26. Where a parol coniract for the sale and purchase of lands is 

made, upon the faith of which the vendee takes possession, 

and makes valuable and permanent improvements—though 

the specific execution of the agreement may not be enforced 

in equity, either because the agreement is imperfect, or its 

precise terms can not appear,—Chancery will yet decree a 

pecuniary compensation, equivelent to the improvements 

made by the vendee.. .tb. 297 
27. But, where one applies for the protection of Equity, in en- 

forcing a specific execution of a parol agreement for the sale 

of lands, and the answer and proofs disprove the case stated 

in the bill; and it appears that the party seeking the interpo- 

sition of Chancery has failed to comply with the terms of the 

contraet, but is in default, and that the contract can not be en- 

forced,—Chancery will not decree compensation for improve- 

ments. . -ib, 297 


28. A isin the posession of slaves in which he has a life-estate— 
the reversion to B.. B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the death 
of the co-administrator, intermarries with D. A and C pos- 
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sess themselyes of the estate of B; aud afterwards A dies, and 
D takes administration on his estate jointly with another, who 
afterwards dies, leaving D sole administrator. D and C be- 
ing husband and wife, take possession of the slaves, in whom 
A had alife estate and Bthe reversion. On a bill filed by B’s 
distributees, it was holden, 

First. .That the possession of the slaves should be consider- 
ed as held under the administration of B’s estate; and that ad- 
mitting Dand C to have taken possession of them, as part of 
the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to 
the distributees of B, and could not allege a tortious conver- 
sion, to evade the distribution. 

Secondly. -That as A, in his life-time, had possessed him- 
self of a part of the estate of B, and was accountable, in his life- 
time to the administrators of B, for the same: and the two ad- 
ministrations after the death of A, being vested in the same 
person, the latter would be held, in equity, to have retained 
out of the estate of A, what was due to the estate of B, and 
was accountable in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages..- ib. 

Thirdly-That while the equities of the bill might be enforced 
against D, adrainistrator, in right of his wife, C, of B’s estate 
.-yet, it did not follow,that D,as the administrator of A, was 
released, or that there was no equity against him: but as the 
bill sought to establish the liability of the estate of A, and not 
alone to call on A’s administrator, as a trustee, to distribute 
the effects, it was necessary to make A’s administrator a par- 
ty. 
Fourthly. .That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced again 
it, there was no necessity to make the admininstrator de bonis 
non, of B’s estate, a party.- - Draughon vs French’s adin’r. 


29. A bill of revivor, or other bill, ancillary to a main cause be- 


fore a Court of Chancery, can not be dismissed by itself, un- 
der the fourth rule regulating Chancery practice.—ib 

30, The representative of an administrator, is liable directly toa 
creditor or distributee, for assets of an estate, wasted or con- 
verted by him.. -1b 

31. One who is an administrator of an estate, in right of his wife, 
does not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commen- 
ced in her life-time against both,) by a supplemental bill, 
charging him as executor de son tort, of such estate. - ib. 
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32. Where, on a contract for the sale and purchase of an estate, 
either party has performed a valuable part of his agreement, 
and is in no default for performance of the residue,—he is 
entitled in equity, to a specific execution of the other part of 
the contract.— Hays et al. vs Hall et al. 

33. Kquity will decree a specific execution of a contract, in fa- 
vor of one performing a valuable part of his‘agreement, and 
who is in no default,—wherever it is impossible to place him 
in sialu quo... .ab. 

34. Time may be of the essence of a contract, in equity, when 
required by the terms of the contract; and if seems, also, in 
cases where one party seeking relief, isin default without ex- 
cuse, or acquiescence or waiver by the other party... .25. 

35. Where the specific execution of an agreement, respecting 
lands, will be decreed in equity between the contracting par- 
ties,—it will also be decreed between all claiming under them 
in priority of estate, or representation, or tithe—no control- 
ling equities interposing.—ib. 

36. In a case where A made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles 
to the lands, when the notes were paid: and immediately af- 
terwards, B and C assigned the bond to D and E, to indem- 
nify them, for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the !ands, and D, exercis- 
ing a control over them, paid the last note due, after suit, and 
took from A’s representative and heirs, a bend, conditioned 
for the executing of a title to D, within a specified time, and 
on the expiration of this time, brought his action upon the 
bond;—On a bill filed by A’s representative and heirs, it was 
held— 

First. That the administrator, under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants, 

Secondly. That the bond executed by the representative 
and the heirs, was without consideration and void, 

Thirdly. That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also, to make the matter of their bond, a part of the 
case: and that, in decreeing a specific execution, Chancery 
could decree also a cancellation of the bond. 

Fourthly. That it was a just excuse for the delay of the 
administrator, to file his bill sooner thar he did, that the party 
holding -the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly. That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
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gage of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly. That in a case of this character, it was essential 
to maXe all the heirs ofthe vendor, and of tie assignee of the 
vendees, parties to the cause, before a decree could be render- 
ed; but that all the amendmen’s for this purpose, could be 
made on remanding the case to the Court below, on a man- 
date from this Court... i). 

37, Adultery charged in a bill filed in Chancery, for divorce, 
while not necessary to be established by direct testimony, 
should be shown by such facts as would lead to the inlerence, 
as a necesary conclusion, that it had been perpetrated. - - Rich- 
ardson vs Richardson. 

38. Where a bill filed to effect a divorce, charged adultery, 
against the defendant with one, who was proved to have been 
a widow, at whose house the defendant occasionally stopped, 
in passing the read, who had bastard children, reputed to be 
those of defendant; and whom detendant removed to near his 
dwelling, he frequently being seen at her house, and paying 
for a loom set up there; and whoin the witnesses supposed, 
from circumstance: s, might have lived in adultery with the de- 
fendant;—it was |i-'d that these circumstances did not make 
out the adultery, with tue certainty required by the rule es- 
tablished in Chancery.- -1b. 

39. The admission or confession of a defendant in his answer, 
cannot establish adultery, or authorise Chancery to decree 
in reference to it, without proof of the fact _ -ib 

40. And this rule applies in cases of divorce, either @ rinculo or 
a mensa el thoro.. ib. 

41.Tliis Court recognizes the doctrine, that an adulterer cannot 

* resist a sentence of divorce, by setting up desertion . -ib 

42. Chancery will not award costs against a wife, who files a bill 
fur diverce—though she may be unable to prosecute the case 
to a successful issue-—.ib 

43 And it seems, it will direct the husband to pay over to the pro- 
chien amy sunds, sufficient to prosecute the suit to a final hear- 
ing: and will award the wife, aliment, pendenie lite. —-th. 

44. Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may after breach of the condition, elect to 
proceed at law for damages, or apply to equity for a specific 
execution. — Haynes vs Farley ex’r and Bell. 

45. But where one elects in such case, to proceed at law, equity 
will not interpose, and compel the vendee to accept a convey- 
ance,—the vendor shewing no excuse, by proof, for the failure 

. tocomply with his contract, anterior to the breach of it.—ib 


COMMON COUNT. 
1, Where one has declared in assumpsit in two counts--upon a 
special agreement, and upon a quantum meruit, for work aud 
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labor,. -the statement of the plaintiff’s counsel, in his hearing, 
that by reason of the absence of a witness, the special con- 
tract could not be proved, but that it would be waived, and 


‘they would proceed to trial upon the common count, _would 
not be sullicient to exclude evidence, addneed in port of 
the common count... Blair, Vender and Wiseoll vs debury. 435 


2. A recovery cannot be effected under a general count, where 
the evidence establishes a cause of action upon which there 
might be a recovery upon a special count... Clements, adm’r 
vs Eslara. 502 
3. Thus, under a general count for money, for the price of mules, 
one cannot recover, on proof that the mules were to be paid 
for in lumber, which had not been delivered - ib. 502 
4. In such case, a defendant may either move to exclude the 
evidence of the special contract from the jury, or move for in- 
structions from the Court, that the contract proved, varies 
from that laid... ib 502 


CONSIDERATION. 
1. A note payable in cotton, for value received, under the sta- 
tute law of this State, imports of itself a consideration, ~ Wat- 
kins vs Canlerberry. 415 
2. In all actions founded upon instruments in writing, whether 
raising an absolute or contingent duty, the onus probandi, of 
illegal or no consideration, rests on the defendant, and re- 
quire no proof of consideration by the plaintiff... Chamberlain 
vs Darrington. 515 
3. Thus, where the holder of a land note, on receiving the a- 
mount thereof trom the maker, in a writing onthe same, ob- 
ligated himself to retarn the amount, if the Courts should de- 
termine such notes not to be valid, in an action to recover the 
amounts so paid, founded on the writings—it was held, that 
no evidence of consideration, by the plaintiff, was necessary. 
ab. 515 


. 


CONTRACT. 


1, Whatever form, shape or disguise, a contract for the loan 
of money assumes, when the capital is to be returned, at all 
events,—a prolit made, or loss imposed, upon the necessities 
of the borrower, (over and above the legal rate of interest,) 


will constitute usury.—Ely vs M’ Cling. 128 
2. To make a contract for the loan of money usurious, there 
must exist the intention, knowingly to commit usury.—tb. 128 


3. The intent of parties to commit usury, where the contract ts 


not upon its face usurious, is to be collected {rom the circum- 
stances of the case, the situation and object of the parties, 
at the time of the loan; the character of, and use to be made 
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of the funds loaned, or article transferred; and the time, man- 
ner and place of repayment.—zb. 

4. A coniract for the loan of money, upon which a note and 
surety is taken, and which, by the terms of the note, is to be 
repaid in another Slate, (not containing any agreement as to 
the particular rate of interest to be charged,) which, a ter ma- 
turity, and the insolvency and death of the borrower, is ex- 
tended by his sureties upon a new contract, under which a 
higher rate of interest is charged upon the note, after its ma- 
turity, than is authorised by the laws of the State, where the 
note is payable—is usurious.—tb. 

5. In an action for the non-delivery of corn and fodder, upon an 
agreemeut to deliver , unavoidable accidents only exceplid—it 
is no excuse, that the vendor did not, in consequence of un- 
usual drouth during the cropping season, raise sufficient to 


supply the quantity agreed to be delivered.--WL Gehee vs Hill. 170 


6.Where, upon an entire contract to deliver corn and fodder, ‘he 
vendor delivers part thereof, the vendee is not bound to re- 
ceive such part, where there is an understanding that the ven- 
dor will not deliver the balance.—ib. 

7. Whether the vendee, has a right, from the circumstances, to 
understand that the vendor will not deliver the whole, under 
his contract, is in such case, a fact proper for the determina- 
tion of the jury.—ib. 

8. In order to discharge a defendant from liability, for a non-de- 


livery under such contract, on the ground, that the plaintiff 


refused to receive a part of the goods agreed to be delivered, 
the jury should be satisfied that the defendant intended to 
comply fully with the agreement to deliver the whole.—ib. 
9. In an action for the non-delivery of goods, under an agree- 
ment, whereby one contracts to sell and deliver, and the oth- 
er to pay on delivery—the vendee, in his declaration, must 
aver, and on the trial, prove a readiness to pay, on his part, 


whether the vendor be ready at the place to deliver, or not.ib. 


10. That a credit which a vendee might obtain by the delivery 
of the goods, in such case, together with his other means, 
would enable him to raise the money to pay for them, is not 
sufficient for a jury to consider as proof of a readiness on the 
part of the vendee, to comply with his part of the contract-zb. 

11. Where, on a contract for the sale and purchase of an estate, 
either party has performed a valuable part of bis agreement, 
and is in no default for performance of the residue,—he is en- 


titled, in equity to a specific execution of the other part of 


the contract.-—Hays et al. vs Hallet al. 

2, Equity will decree a specific execution of a contract, in fa- 
vor of one performing a valuable part of his agreement, and 
who is in no defuult,—-wherever it is impossible to place him 
in statu quo.—ib 
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13. Time may be of the essence of a contract, in equity, when 
required by the terms of the contract: and, a seems, also, in 
cases where one party seeking relief, is in default, without ex- 
cuse or acquiescence or waiver, by the other party.—-ib. 

14. Where the specific execution of an agreement respecting 
lands, will be decreed in equity between the contracting par- 
ties,—-it will also be decreed between all claiming under them 
in priority of estate, or representation, or tithe—no control- 
ling equities interposing.- 1b. 

15. In a case where a made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties;-and A gave his bond, conditioned to make titles 
to the lands when the notes were paid: and immediately af- 
terwards Band C assigned the bend to D and E, to indem- 
nify them for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and I) exer- 
cising a control over them, paid the last note due after suit, 
and took from A’s representatives and heirs, a bond condi- 
tioned for the executing of a title to D, within a specified time, 
and on the expiration of this time, brought his action upon the 
bond;. Qn a bill filed by A’s representatives and heirs, it was 
held. - 

First—That the administrator, under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly. .That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly. -That the compainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also to make the matter of their bond, a part of 
the case: and that in decreeing a specific execution, Chance- 
ry could decree alse a cancellation of the bond. 

Fourthly ..That it was a just excuse, for the delay of the 
administrator to file his bill sooner than ‘he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly —That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 

gage of the lands, i in favor of the latter, which might be fore- 
closed. 

Sixthly—That, in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of 
the vendees, parties to the cause, before a decree could be 
rendered; but that all the amendments for this purpose, could 
be made, on remanding the case to the Court below, on a 
mandate from this Court. -1b. 
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CONVEYANCE. 

1. That part of the ordinance of the government of the Territory 
of the United S:ates, waich au horised estates to be conveyed 
by deeds of release, or bargain and sale, attested by two 
witnesses was repealed in this state, by implication, by the 
act of 1803, respecting conveyances... /JViswall vs Ross and 
Eurle. 

2. A deed of lands not attested by witnesses, but acknowledged 
and certified according tv the provisions of the act of 1803, is 
as valid as if executed beiore witnesses.— ib, 

3. Where a deed is executed to one in trust, it is not essential 
to its validity, that a corporation, or person for whose benetit 
the deed is made, should execute or express an assent to itt. . 
in the absence of proof to the contrary, the assent of the be- 
neficiary will be presumed... -1d. 

4, Where a grantor in possession, executes a conveyance to one 
as a trustee, the title of the latter, after a sale under the trust 
deed, can not be defeated by evidence, adduced by a subse- 
quent purchaser from the grantor—that he was in the ad- 
verse possession of the estate, when suld and conveyed by the 
trusiee.. tb 

5. Que taking a mortgage of lands, after the mortgagor has, by 
provious deed conveyed the same premises to a trustee, for 
the payment of a debt, would, under a foreclosure and deed 


, . 


under it, take only suc!: interest as the mortgagor has lefi al- 
ter the trust deed is discharged.—v. 


COSTS. 


1. Chancery will not award costs against a wife, who files a bill 
for divorce. .though she may be unable to prosecute the case 
to a successiul issue. -. Richardson vs Richardson. 

2. And it seems, it will direct the husband to pay over the pro- 
chien amy funds, sufficient to prosecute the suit toa final hear- 
ing: and will award the wile, aliment, pendente lile.. ib. 


COURT, SUPREME. 


1, This Court will not refuse to render a judgment on certificate, 
where the transcript: has not been filed within the three first 
days of the term, merely on affidavits that the case is not 
brought up for delay, and that the clerk below, is in erested, 
and has not sent up the transcript. -it not appearing that any 
diligence has been used, to obtain the transcript from the 
clerk... -4rringlon vs Howell. 

2. Where the death of a plaintiff in error is suggested, and no 
personal representative afterward appears, the suit will be 
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abated:---but judgment can not, in such case, be rendered 
against the sureties to the writ of error bond.—English vs 
Andrews. 

3. This Court will not set aside a judzment obtained on certifi- 
cate, on motion to file a complete transcript of the record and 
proceedings in the case. _no return being made to a certiorart 
previously issued to complete the record, and the transcript 
sought to be filed appearing to have been certified from the 
Court below, upon a writ of error sued ont to a previous term 
of this Court, and not prosecuted... Haden and Everctt vs the 
United Slates. 

4, This Court will not amend a judgment of affirmance at a sub- 
sequent term to that at which rendered, and award damages, 
on the production of a copy of the writ of error bond, and the 
suggestion, that the bond, or a copy, was not in Court, when 
the judgment was affirmed... Gayle vs Agee, ex’or. 

5. A motion to strike a cause from the docket, on suggestion that 
the transcript has been improperly filed,—comes too late, af- 
ter the Court has permitted the cause to be docketed, and a 
judgment obtained on certificate, to be set aside... Perryman 
vs Burgsler. 


CREDIT. 

1, A credit entered on the back of a bond, which is legible, 
though shewing some evidence of an attempt to erase it, is 
good evidence of payment to its extent, until disproved... 


Clark and Lindsay vs Suamons. 


CRIMES AND MISDEM®ANO’S., 

1. Where a verdict of guilty is rendered ina criminal case, and 
the Ccurt adjourns without giving judsment thereon,. .a dif- 
ferent judge presiding at ad ff r ot term, has power to ren- 
der that judgment, waich the first Court should have given. 
Charles, a slave, vs The S ale. 

2. In an indictment against a slave for a capital offence, some 
part of the proceedings must contain the name of the owner; 
and such ownership is an essential mater, necessary to be 
proved and found by the jury.. Flora, a slare vs the State. 

3. An indictment may be sustained under the act of 1826, (pro- 
hibiting gaming on one’s premises) which charges the person 
with permitting gaming to be exhibited in his house.. ~Covy 
vs The State. 

4. An indictment against one for permitting gaming to be car 
ried on in his house, which states the offence to have been- 
committed at , in the County of T. (describing the 
county.) is a sufficiently certain description of the place where 
the offence is committed, to sustain the indictment—1b. 
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5. Indictments for misdemeanors may well charge in several 

_ counts, different offences,..the judgment upon each of which 
being the same.—ib. 186 

6. For the offence of keeping a gaming-house, under our sta- 
tutes, two or more persons may be indicted joinl/y, and one 
be convicted and the others acquitted. -ib. 186 

7. It is not available in error upon a judgment rendered against 
one for keeping a gaming house, that the jury assessed in 
their verdict, a less fine than is prescribed by the act._ ib. 186 

8. Where a statute adopts a common law offence, all the cam- 
mon law requirements, in defining the offence, should be fol- 
lowed in the indictment... The State of Alabama vs Absence. 39 

9. But, when a statute describes an act as a crime or misde- 
meanor of particular grade, the indictment need not state the 
legal conclusion, that such act amounts to such crime or mis- 
demeanor. - -ib. 39 

10. Thus, in an indictment for mayhem, it is not essential to 
charge the offence to have been committed feloniously.. ib. 36 

11. Qne indicted as principal in the second degree for the of- 
fence of mayhem, may be guilty of the offence of beating per- 
petrated by the principal in the first degree, without being 
guilty of the mayhem... -ib. 

12. So, the charge of a Court, that ifthe principal in the first 
degree is guilty of mayhem, and the principal in the second 
degree has aided and abetted the fight. .the latter would also 
be guilty of mayhem. would be too broad. -1b. 397 

13. The statute of 1807, requiring that persons accused of crim- 
inal offences, shall not be set at liberty for irregularity in the 
Warrant, or on account of imperfection in the indictment, &e. 
applies to all criminal prosecutions, whatever.-whether for 


we) 
Oo 
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offences, capital or not... The Slale vs Brown. 410 
14. Indictments framed on statutes, must conform strictly to the 
words of the enactment._ ib. 410 


15. Thus, an indictment under the statute of this State, for steal- 
ing slaves, omitting an allegation, that they were stolen oul of, 
or from the possession of the master or owner- held bad..-ib. 410 

16. The act of 1812, upon the subject of abetting the rebellion of 
slaves, embraces four distinct descriptions of offence: 

First. . For a free person to be aiding and assisting, or in 
any wise concerned with, a slave or slaves, in any actual re- 
bellion or conspiracy. 

Secondly. . For a free person to be similarly concerned in 
any meditated rebellion or conspiracy. 

Thirdly. .For any free person, in any manner, to advise, 
plot, or consult -with any slave or slaves, for the purpose of 
encouraging, exciting, aiding or assisting any such insurrec- 
tion or rebellion. 

Fourthly..For any free person, in any manner to advise, 
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plot, or consult with any slave or slaves, for the purpose of en- 
couraging, exciting, aiding or assisting an intended insurrec- 
tion or rebellion.— The State of Alabama vs M’ Donald, 

17. Each of theforegoing classes embraces several offences—as 
in the first class, ‘‘aiding and assisting a slave or slaves,”’ &e. 
is one offence; to be, in any wise concerned with a slave or 
slaves,’’ &c. is another; and so each category is susceptible 
of sub-divion.—ib. 

18. To render one guilty of the offence of “aiding and assisting,” 
&c. a slave or slaves, in a meditated rebellion or conspiracy, 
it would not be essential that a rebellion or conspiracy should 
be first meditated by a slave:—if a free person and aslave are 
concerned, it is immaterial, with whom the scheme may have 
originated, _ tb. 

19.But to make a free person guilty of advising, plotling or ‘con- 
sulling with a slave or slaves, for the purpose of encouraging 
any insurrection or rebellion under that act, there must be proof 
of an actual or meditated rebellion, by a slave or slaves, _ -ib. 

20. Any words or acts of a free person, which manifest a design 
to effect an insurrection or rebellion, if employed with a view 
to such result, would, it seems, be sufficient to authorise a 
conviction for advising, &c. an intended insurrection, &c.with- 
out the intention originating with a slave, or his concurrence 
or assent being obtained .—+b. 

21. And such intention need not be shewn by direct and positive 
proof, where inferrible from facts aud circumstances in them- 
selves indicating it.—zb. 

22. That advising, plotting or consulting, for the purpose of en- 
couraging, exciting, aiding or assisting an insurrection or re- 
bellion, make treason in other nations, which offence is recog- 
nised under a peculiar definition in the constitutions of the 
United States and of Alabama,—does not preclude the legis- 
lature from denouncing these acts as a distinct offence, pun- 
ishable capitally.—7b. 

23. The right of protection belongs to man in his natural state— 
It extends to political communities, and is the foundation of 
the moral power to punish crime, or provide against its com- 
mission. The right to punish an offence actually committed, 
includes the right to prevent, by imposing adequatersanctions, 


wb. 


DEPT. 


1. Aplea in debt in an action, against a co-obligor of a bond, 
(though in short by consent,) that the holder was requested 
to sue the principal in time—should state that the debt was 
lost by the failure, and that the notice was in writing. - - Gayle 


vs Randle. 
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2. In an action of debt against the keeper of a ferry, upon his 
bond, judgment for damages only is good.—Botls vs Bridges, 
» Judge, &c. 274 


DEEDS. é 


1. That part of the ordinance for the government of the Territory 
of the United States, which authorised estates to be conveyed 
by deeds of release, or bargain and sale, attested by two 
witnesses was repealed in this state, by implication, by the 
act of 1803, respecting conveyances... JViswall vs Ross and 
Earle. 321 

2. A deed of lands not attested by witnesses, but acknowledged 
and certified according to the provisions of the act of 1803, is 
as valid as if executed before witnesses.—ib. 321 

3. Where a deed is exccuted to one in trust, it is not essential 
to its validity, that a corporation, or person for whose benefit 
the deed is made, should execute or express an assent to il:_ - 
in the absence of proof to the contrary, the assent of the be- 
neficiary will be presumed.. .1b. 321 

4, Where a grantor in possession, executes a conveyance to one 
as a trustee, the title of the latter, after a sale under the trust 
deed, can not be defeated by evidence, adduced by a subse- 
quent purchaser from the grantor—that he was in the ad- 
verse possession of the estate, when sold and conveyed by the 
trusiee.. ib 321 

5. One taking a mortgage of lands, after the mortgagor has, by 
previous deed conveyed the same premises to a trustee, for 
the payment of a debt, would, under a foreclosure and deed 
under it, take only such interest as the mortgagor has lefi af- 
ter the trust deed is discharged.—+b. 321 

6. A sale made by a trustee, under a trust deed to pay debts, 

* would not be void, because the advertisement of the sale 
omitted to specify the amount of the debt for which the pro- 
perty was sold. - .1b, $2 


DEMURRER, 

1 Upon general demurrer to a declaration, containing one good 
count, and others defective—the plaintiff is entitled to judg- 
ment, unless there be a misjoinder of actions. — Chandler vs 
Holloway. 17 

2. By our statute, a demurrer to a bill in Equity is no admission 
of the truth of the allegations in the bill; and it is error, to 
enter a decree in a case where the bill has been demurred to 
without an answer of the defendant, or a decree pro confesso. 
Forrest et al. vs Robinson ez’or. 44 

3. The principle which gives a right of demurrer to each of se- 
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veral counts, authorises also a demurrer to each of several as- 
signments of breaches upon a bond.—Botts et al. vs Bridges, 


judge, Sc. 274 
4, Omission to make profert of a bond, can only be reached by 
special demurrer.—1b. 274 


5. The rule, that if there be one good count, coupled with oth- 
ers bad, a demurrer to the whole declaration will be overrul- 
ed, provided there be not a misjoinder of actions—-prevails 
also in error. — Chamberlain ys Darvington, 515 


DEMURRER TO EVIDENCE. 
1, Where the truth of evidence adduced to support an issue, is 
admitied by a defendant, but its legal effect denied, such de- 
fendant has a right to demur to the evidence: and the plain- 
tiff in such case, would be compelled either to join in the de- 
murrer, or to waive the testimony.. - Alexander vs Filzpatrick. 405 
. For the refusal of an inferior Court, in a proper case, to con- 
pel a party to join in a demurrer to evidence, or waive the 
evidence, error will lie. . ab. 405 
3. Though, if seems, that a party would not be permitted to 
complain in error, of the rejection of a demurrer to evidence, 
where the record showed it to be frivolous.. .1b 405 


Ph?) 


DEPOSITION. 

1. To authorise testimony to be used on a trial at law to be ta- 
ken by deposition, an affidavit is essential, showing the grounds 
rendering the deposition necessary.- Worsham vsGoar, adm’r, 441 


2. And an affidavit can not be dispensed with, by shewing that 
the adverse party had notice of the issuance of the deposition. 
. -tb, 441 
3. A commission to take testimony by deposition, can not be is- 
sued in blank ;—but before leaving the clerk’s hands, must be 
directed to one or more persons. - .1b. 441 


DEVASTAVIT. 

1, Chancery will not lend its aid to enforce the payment of debts 
due from an estate out of such portion thereof as has regular- 
ly passed into the hands of heirs and distributees, where the 
representative has committed a devastavil, until the ordinary 
legal remedies have been employed, unsuccessfully, against 
the representative and his sureties...Pyke vs Searcy et al. 52 


DISCONTINUANCE, 
1. Where suit is commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
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without noticing the survivor--a discontinuance as against the 
Jatter, ensues... Gayle and Heustis, adm’ors vs Agee. 


BISTRIBUTION. 

1. Cases may present themselves before the Orphans’ Court, 
where that Court might properly pass upon the account of the 
executor, and yet have no power to order distribution. _ - Por- 
iis vs Creagh, ex’or. 

2. Thus, where a testator, by last will, vested the management 
of the estate in his wife, and authorised certain property to 
be divided, under her direction. giving to some heirs, slaves, 
to some, money, and makingathe share of others depend upon 
a certain event -_it was held, under the facts, that the Or- 
phans’ Court had no power to order a distribution. _ -7b. 

3. A isin the posession of slaves in which he has a life-estate—— 
the reversion to B..B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the death 
of the co-administrator, intermarries with D. A and C pos- 
sess themselyes of the estate of B; and afterwards A dies, and 
D takes administration on his estate jointly with another, who 
afterwards dies, leaving D sole administrator. D and C be- 
ing husband and wife, take possession of the slaves, in whom 
A had alife estate and Bthe reversion, On a bill filed by B’s 
distributees, it was holden, 

First. .Thatthe possession of the slaves should be consider- 
ed as held under the administration of B’s estate; and that ad- 
mitting D and C to have taken possession of them, as part of 
the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to 
the distributees of B, and could not allege a tortious conver- 
sion, to evade the distribution. 

Secondly. -That as A, in his life-time, had possessed him- 
self of a part of the estate of B, and was accountable, in his life 
time to the administrators of B, for the same: and the two ad- 
ministrations alter the death of A, being vested in the same 
person, the latter would be held, in equity, to have retained 
out of the estate of A, what was due to the estate of B, and 
was accountable in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damaves. 

Thirdly—That while the equities of the bill might be enforced 
against D, administrator, in right of his wife, C, of B’s estate 
.-yet, it did not follow,that D, as the administrator of A, was 
released, or that there was no equity against him: but as the 
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bill sought to establish the liability of the estate of A, and not 
alone to call on A’s administrator, as a trustee, to distribute 
the effects, it was necessary to make A’s administrator a party. 
Fourthly. .That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity to make the admininstrator de bonis 
non, of B’s estate, a party.- - Draughon vs French’s adm’r. 
4. The representative of an administrator, is liable directly to a 
creditor or distributee, for assets of an estate, wasted or con- 
verted by him... .1) 


DIVORCE. 

1, Adultery charged in a bill filed in Chancery, for divorce, 
while not necessary to be established by direci testimony, 
should be shewn by such facts as would lead to te inference, 
as a necesary conclusion, that it had been perpetrated. - - Rich- 
ardson vs Richardson. 

2, Where a bill filed to effect a divorce, charged adultery, 
against the defendant with one, who was proved to have been 
a widow, at whose house the defendant occasionally stopped, 
in passing the road, who had bastard children, reputed to be 
those of defendant; and whom defendant removed to near his 
dwelling, he frequently being seen at her house, and paying 
for a loom set up there; and whom the witnesses supposed, 
from circumstances, might have lived in adultery with the de- 
fendant;—it was held that these circumstances did not make 
out the adultery, with the certainty required by the rule es- 
tablished in Chancery... -i0. 

38. The admission or confession of a defendant in his answer, 
cannot establish adultery, or authorise Chancery to decree 
in reference to it, without proof of the fact. -ib. 

4, And this rule applies in cases of divorce, either a vinculo or 
a mensa et thoro.. -tb. ; 

5. This Court recognizes the doctrine, that an adulterer cannot 
resist a sentence of divorce, by setting up desertion.. .tb 

6. Chancery will not award costs against a wife, who files a bill 
for divorce—though she may be unable to prosecute the case 
to a successful issue—tb. 

7. And it seems, it will direct the husband to pay over to the pro- 
chien ami funds, sufficient to prosecute the suit to a final hear- 
ing: and will award the wife, aliment, pendente lite.—1b. 


ERASURE. 

1. A credit entered on the back of a bond, which is legible, 
though shewing some evidence of an attempt to erase it, is 
good evidence of payment to its extent, until disproved... 
Clark and Lindsay vs Simmons. 
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ERROR, AND WRIT OF. 

1. Entitling a declaration as of aterm subsequent to that, to 
which the writ is returnable, is not, in this State, a defect 
available, in error... Chandler vs Holldway. 

2.A decree erroneous, merely on account of parties in interest 
not being brought into the Court below. -will not be reversed 
- -it appearing regular as to the parties taking the writ of er- 
ror... Bumpass et al. vs Webb. 

3. A decree in Chancery, which, though disposing of the main 
principles of the case, directs an enquiry by a commissioner 
as to matters which require report to a subsequent term,- - 
and contains no decree for costs;.-is not such a decree as 
will sustain a writ of error...Garrard el al vs Webb et al. 

4, That judgment is rendered upon motion to quash the writ, 
when the proper judgment would be, upon non-suil,. -is no er- 
ror.. - Darwin, §c. vs Ratt Road Company. 

5. No appeal or writ of error lies to the Circuit Court, from a 
decision of the Court of commissioners of revenue and roads, 
on the establishment of a ferry... Ricks vs Hall. 

6. It is not available in error upon a judgment rendered against 
one for keeping a gaming house, that the jury assessed in 
their verdict, a less fine than is prescribed by the act... Covy 
vs The Slate. 

7. The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alieging the absence of proceedings to 
make him a party... Wilkins & Hall vs Wilkins. 

8. It is not sufficient merely to object to the competency of a 
witness introduced on atrial in oder to render his admission 
available in error. .exception in such case, should be taken to 
the opinion of the Court overruling the objection... Bank of 
Alabama vs M’ Dade. 

9. This Court can not consider instructions made by an inferior 
Court, in rejaiion to a deed, which is not set out in the re- 
cord, nor its provisions stated. ib. 

10. To authorise this Court to consider errors, assigned upon 
the transcript of a record, such transcript must appear to be 
properly attested by the Clerk...Kennedy vs Spencer. 

11. But, where the transcript of a record is on file, though im- 
perfect as to the attestation of the Clerk, the judgment will 
not be affirmed on certificate, at the first term.—The practice 
in such case, authorising a cerliorari.. ib. 

12. Where the death of a plaintiff in error is suggested, and no 
personal representative afterward appears, the suit will be 
abated:---but judgment can not, in such case, be rendered 
against the sureties to the writ of error bond.—English vs 
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13. Where the competency of matter offered as testimony, de- 
pends upon a fact of which there is no proof, or offer of proof 
.-it is not error for a Court to reject it.. Wiswall vs Ross and 
Evrle. 

14. One execn‘or complaining of the judgment or decree of the 
Orphans’ Court, rendered against several executors jointly, 
can not prosecute a writ of error, without using the name of 
all; which he may do, without the consent of the others... 
Portis vs Creagh, ex’or. 

15. A writ of error to a decree or judgment against three execu- 
tors; prosecuted only in the name of one, should be dismiss- 
ed on the mere act of the Court itself. ..7b. 

16. A judgment or verdict, for an amount greater than is autho- 
rised by the cause of action sued on, can not be reached in 
error..-Evans vs Bridges. 

17. Such matter, it seems, can only be taken advantage of, by 
application for a new trial. 1b. 

18. For the refusal of an inferior Court, in a proper case, to 
compel a party to join in a demurrer to evidence, or waive the 
evidence, error will lie...Alerander vs Filzpatrick. 

19. Though if seems, that a party would not be permitted to com- 
plain in error, of a rejection of a demurrer to evidence, where 
the record showed it to be frivolous.. 7d. 

20. A writ of error, not shewing the term to which returnable, 
may be amended by its teste, or the bond or citation... Lyon 
vs Malone. 

21. Where a writ issued against one, by the name of ‘ Wat- 
kins,”’? and he was declared against, by the name of ** Wat- 
son,” it was held, that after objection toa note signed ‘* Wat- 
kins,”’ offered to the jury under the general tssue, the suffer- 
ing an amendment of the declaration, was error.. - Watkins vs 
Canterberry 

22. It is good cause for the dismissal of a writ of error, that it 
recites the names of persons not parties to the suit, as shewn 
by the transcript... Roberts vs Taylor et al. 

23. And this, even after appearance and joinder in error_. ib. 

24. The rule, that if there be one good count, coupled with oth- 
ers bad, a demurrer to the whole declaration will be overrul- 
ed, provided there be not a misjoinder of actions ~~ prevails 
also, in error...Chamberlain vs Darrington. 

25. An inferior Court will not be held to have committed error, 
in refusing a charge, no ground to sustain which has been laid 
by evidence... -2b. 

26. The practice of bringing before this Court voluminous books 
or papers, by attaching them to the bill of exceptions, or as 
references, is irregular and improper.- -ib. 

27. Such parts of records, books or documents as are pertinent 
to matters to be considered in the appellate Court, should be 
inserted in the bill of exceptions. - .1b. 
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ESCAPE. 

1. An action upon the case lies against a sheriff for the escape 
of a defendant, under proceedings for an unlawful detainer,—- 
notwithstanding the penalty given by statute against a sheriff 
by the act of 1805.--Sawyer vs Ballew. 116 


ESTATE, 


1, Where A and B, being co-partners, received consignment of 
goods from C, up to the period of a dissolution of the firm; 
and A having died, B became the administrator and C con- 
tinued his consignments to B, in the firm name, and subse- 
quently obtained a judgment at law against B, as surviving co- 
partner,—on a bill filed by C, to compel payment of such 
judgment from B, the sureties to his bond, and the distribu- 
tion of A’s estate, to whom their shares had regularly passed, 
it was held, 

First—That the firm, under the facts, was not to be charged, 
in Chancery, with the accounts raised in the firm name, after 
notice of the dissolution, on the agency alone of B. 

Secondly-—That B’s interest, under the circumstances, be- 
ing balanced, he was a competent witness in the cause._ - Pyke 


vs Searcy et al. 52 
2. Chancery will not lend its aid to enforce the payment of 
debts due from an estate, out of such portion thereof as has 
regularly passed into the hands of heirs and distributees, 
where the representative has committed a devaslavil, until the 
ordinary legal remedies have been employed, unsuccessfully, 
against the representatives and his sureties. - .1b. 52 


3. An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator)_ .to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim.-_ ib. 52 

4. A citation to an administrator, calling upon him to shew 
cause why judgment und execution should not be awarded 
against him, for the distributive share of one in an estate,.- 
must set out the previous proceedings had in the settlement 
of the estate.— Welch, adi’r vs Walker et uz. 120 

5. A is in possession of slaves, in which he has a life estate- - 
the reversion to B..B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the 
death of her co-administrator, intermarries with D. <A and 
C possess themselves of the estate of B; and afterwards, A 
dies, and D takes administration on his estate, jointly with 
another who afterwards dies, leaving D sole administrator. 
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D avd C being husband and wife, take possession of the slaves, 
in whom A hada life estate and B the reversion. On a bill 
filed by B’s distributees, it was holden, 

First. .Thatthe possession of the slaves should be consider- 
ed as held under the administration of B’s estate; and that ad- 
mitting D and C to have taken possession of them, as part of 
the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to 
the distributees of B, end could not allege a tortious conver- 
sion, to evade the distribution. 

Secondly. That as A, in his life-time, had possessed him- 
self of a part of the estate of B, and was accountable, in his life 
time to the administrators of B, for the same: and the two ad- 
ministrations after the death of A, being vested in the same 
person, the latter would be held, in equity, to have retained 
out of the estate of A, what was due to the estate of B, and 
was accountable in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages. 

Thirdly-That while the equities of the bill might be enforced 
against D, administrator, in right of his wife, C, of B’s estate 
.-yet, it did not follow,that D,as the administrator of A, was 
released, or that there was no equity against him: but as the 
bill sought to establish the liability of the estate of A, and not 
alone to call on A’s administrator, as a trustee, to distribute 
the effects, it was necessary to make A’s administrator a party. 

Fourthly-.That the bill being filed to efiect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity to make the admininstrator de bonis 
non, of B’s estate, a party... - Draughon vs French’s adm’r. 352 

. The representative of an administrator, is liable directly toa 
creditor or distributee, for assets of an estate, wasted or con- 
verted by him... -tb 352 


7. One who is an administrator of an estate, in right of his wife, 


does not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commen- 
ced in her life-time against both,) by a supplemental bill, 
charging him as executor de son tort, of such estate. - .ib. 352 


ESTATES FORFEITED. 

1. Estates granted by government, subject to forfeiture, upon a 
future condition—in the event of their forfeiture, no entry or 
other act is necessary, in order to divest the estate out of the 
grantee.—Kennedy and Moreland vs heirs of M Cartney. 141 

1P 72 
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SSTATES GRANTED BY GOVERNMENT. 


Estates granted by government, subject to forfeiture, upon a 
future condition, in the event of their forfeiture, no entry or 
other act is necessary, in order to divest the estate out of the 
grantee.— Kennedy and Moreland vs heirs of M’ Cartney. 


ESTATES, SETTLEMENT OF. 


1. 


to 


In proceedings before the Orphans’ Court, on the settlement 
of estates, such entries should be made, as to show—at whose 
instance settlements are ordered—what representatives ap- 
pear before the Court, and who claim under the estate, and 
are actors in the cause.—Porlis vs Creagh, ex’or. 


. Cases may present themselves before the Orphans’ Court, 


where that Court might properly pass upon the account of the 
executor, and yet have no power to order distribution. _ -ib. 


. Thus, where a testator, by last will, vested the management 


of the estate in his wife, and authorised certain property to 
be divided, under her direction. -giving to some heirs, slaves, 

to some, money, and making the share of others depend upon 
a certain event __it was held, under the facts, that the Or- 

phans’ Court had no power to order a distribution. . -ib. 


EVIDENCE. 


3. 


One whose property has been levied on in attachment, is a 
competent witness to show a sale of the same property to a 


vendee previous to the levy--it not appearing that a sale of 


the property has been made, and the proceeds applied to the 
satisfaction of a final judgment against the defendant in the 
attachment... Holman vs Arnett et al. 

2. Improper conduct in arbitrators, in their award, may be shew n 
by direct testimony, or by such a state of facts as lead the 
mind to the conclusion that an award has been influenced by 
dishonest motives—Bumpass et al. vs Webb. 

Evidence, in impeaching an award, shewing a mere mistake 
of law or fact, in rendering the award, is not competent. - -ib. 


4. Matters of evidence, which can not be replied as an estoppel, 


5. 


but which must be relied on, if at all, as evidence under an 
issue, may properly be admitted under a replication, taking 
issue to the country, to a plea which improperly concludes 
with a verification.—M’ Broom et al. vs the Governor, use &c. 
It seems, that in trespass to try titles, the record of a pre- 
vious suit between the ancestor of the plaintiff, and the de- 
fendant, for the same premises—might be good evidence to 
show notice to the latter of a paramount title, in order to fix 
a period from which the plaintiff is entitled to recover dama- 
ges for the occupancy of the premises. . . Kennedy and More- 
land vs heirs of M’ Cariney. 


141 


~ 
> 


90 





141 


332 


a 
we) 
t~ 


or 


or 








INDEX. 


6. The deposition of a husband, taken in a Chancery cause, in 
which the wife is a party, is not competent as testimony, eith- 
er for or against her.. - Saddler et ux et al. vs Houston & Gilles- 
ne. 

. A bill of lading not declared upon is not evidence, in an ac- 
tion to recover for goods lost by a carrier, without proof of its 
execution... Pecks vs Dinsmore et al. 

8. Where a bill of lading is produced in an action to recover 
for goods lost by a carrier, such production is an admission, 
that the undertaking of the carrier is in writing—and parol 
proof, that the goods carried wer e shipped by the shipper, as 
the agent of the plaintiif, is not adinianilite. “th. 

9. In an action to recov er for goods lost by a carrier, evidence, 
that the goods were shipped in the name of one, as the agent 
of the plaintitt -and were the property of the plaintiff. -is not 
testimony alone of an undertaking to carry- ib. 

10. Evidence of a general impression, that defendants are the 
editors of a paper, in which a libel is charged to be published, 
is not testimony that they are joint-partners and editors there- 
By ies 99 vs Wiley et al. 

. The protest upon a bill of exchange is evidence of the facts 
of a demand, &c., unless these facts be put in issue by other — 
testimony... _Moore vs Clements. 

2. In a proceeding for unlawful detainer, by A, for the use of 
B, a demand by B, in his own name, is not evidence of the de- 
mand required before the jury .— Kennedy vs Hitchcock. 

13. A decree can not be rendered in Chancery upon a bill to 
foreclose a mortgage, ordering a sale, without production of 
the mortgage deed, and proof of its execution... Wilkins and 
Hall vs Wilkins. 

A judgment pro confesso, in a Chancery cause, will not au- 
thorise a decree without proof... ib. 

15. Where the competency of matter offered as testimony, de- 
pends upon a fact of which there is no proof, or offer of proof 
.-it is not error for a Court to reject it. . Viswall vs Ross and 
Earle. 

16. Testimony having any legal effect in a cause, can not, in re- 
spect to its weight, as proving a fact, be determined by the 
Court. But, whether evidence tends to prove what is perti- 
nent to an issue, may properly be considered by the Court.- - 
ab. 

17. Where the truth of evidence adduced to support an issue, 
is admitted by a defendant, but its legal effect denied, such 
defendant has a right to demur to the evidence: and the plain- 
tiff in such case, would be co mpelled cither to join the demut 
Yer, or to waive the testimony. - randy vs Filzpatries 

” of the refusal of an it ie rior Court. in a proper case, to com 
"al a party to join in a demurrer (o evidenee, or waive the 
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19. Though, if seems, that a party would not be permitted to 
complain, in error, of the rejection of a démurrer to evidence, 
where the record showed it to be frivolous- -ib. 

20. Where one has declared in assumpsit in two counts upon a 
special agreement, and upon a quanium meruil, for work and 
labor,. .the statement of the plaintiff ’s counsel, in his hearing, 
that by reason of the absence of a witness, the special con- 
tract could not be proved, but that it would be waived, and 
they would proceed to trial upon the common count,-.- would 
not be sufficient to exclude evidence, adduced in support of 
the common count..- Blair, Vender §& Wiscolt vs Asbury. 

21. The plea of non-assumpsit, to an action by one, as adininisira- 
for, admits the plaintiff’s right to sue in that capacity; and 
obviates the necessity of proof to that point. - Worsham vs 
Goar, adm’r. 

22, In cases where it is necessary to resort to the post office, as 
a medium of giving notice to an indorser, it should be shewn, 
that notice was sent io the office nearest the party’s residence, 
or that through ignorance of such place of residence, proper 
diligence being used, notice was sent to a supposed place of 
residence, or to where a party was in the habit of receiving 
his letters. —ib. 

23. To authorise testimony to be used on a trial at law to be ta- 
ken by deposition, an affidavit is essential, showing the grounds 
rendering the deposition necessary. - -ib. 

24. An affidavit cannot be dispensed with, by shewing that the 


adverse party had notice of the issuance of the deposition.-ib. - 


25. A commission to take testimony by deposition, can not be is- 
sued in blank ;--but before leaving the clerk’s hands, must be 
directed to one or more persons... -ib. 

26. A plaintiff does not lose the right to open and conclude the 
argument of a cause, by the failure of the defendant to offer 
evidence. - .ib. 


EXECUTION. 

1, The selling by a sheriff under execution, of more of the goods 
of a defendant, than are sufficient to satisfy the process_ - 
will render him liable, (to the extent of the additional goods 
sold,) to the action of trespass. . - Roberis vs Beeson. 


EXECUTORS AND ADMINISTRATORS. 

1, Where A and B, being co-partners, received consignment of 
goods from C, up to the period of a dissolution of the firm; 
and A having died, B became the administrator and C con- 
tinued his consignments to B, in the firm name, and subse- 
quently obtained a judgment at law against B, as surviving co- 
partner,—on a bill filed by C, to compel payment of such 
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judgment from L, the sureties to his bond, and the distribu- 
tion of A’s estate, to whom their shares had regularly passed, 
it was held, 

First—That the firm, under the facts, was not to be charged, 
in Chancery, with the acceunts raised in the firm name, after 
notice of the dissolution, on the agency alone of B. 

Secondly-—That B’s interest, under the circumstances, be- 
ing balanced, he was a competent witness in the cause. - Pyke 
vs Searcy et al. 

. Chancery will not lend its aid to enforce the payment of 
debts due from an estate, out of such portion thereof as has 
regularly passed into the hands of heirs and distributees, 
where the representative has committed a devaslavil, until the 
ordinary legal remedies have been employed, unsuccessfully, 
against the representative and his sureties. - vb. ‘ 

3. An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator)_ to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim.- 7b. 52 
In an action by a plaintiff in a judgment to recover of a sher- 
iff’s sureties, money received thereon, by the sheriff’s depu- 
ty,—notice to the sheriff’s administrator, that in the event of 
a pending suit being determined against the plaintiff in the 

judgment, the estate of the sheriff would be held liable, held 
suflicient, without the production of the receipts signed by the 
deputy,--the sheriff, under such notice, appearing and defend- 

ing the suit...’ Broom et al. vs the Governor, use, Sc. 90 

. A citation to an administrator, calling upon him to shew 
cause why judgment und execution should not be awarded 
against him, for the distributive share of one in an estate,. - 
must set out the previous proceedings had in the settlement 

of the estate.— Welch, adm’r vs Walker et uz. 120 
The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 

mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party... Wilkins §& Hall vs Wilkins. 245 

. In proceedings before the Orphans’ Court, on the settlement 
of estates, such entries should be made, as toshow_ .at whose 
instance settlements are ordered.-what representatives ap- 
pear before the Court, and who claim under the estate, and 
are actors in the cause.- -Porlis vs Creagh, ex’or. 33 
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8. Cases may present themselves before the Orphans’ Court, 
where that Court might properly pass upon the account of the 
executor, and yet have no power to order distribution,.-tb, 332 
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9. Thus, where a testator, by last will vested the management of 


the estate in his wife, and authorised certain property to be 
divided, under her direction. -giving to some heirs, slaves, to 
some, money, and making the share of others depend upon 
a certain event- -it was held under the facts, that the Orphans’ 
Court had no power to order a distribution_ -ib. 

10. One executor complaining of the judgment or decree of the 
Orphans’ Court, rendered against several executors jointly, 


can not prosecute a writ of error, without using the name of 


all; which he may do, without the consent of the others. _ -ib. 

11. A writ of error to a decree or judgment against three execu- 
tors, prosecuted only in the name of one, should be dismiss- 
ed on the mere aét of the Court itself. _ -ib , 

12. A is in possession of slaves, in which he has a life estate_ - 
the reversion to B--B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the 
death of her co-administrator, intermarries with D. <A and 
C possess themselves of the estate of B; and afterwards, A 
dies, and D takes administration on his estate, jointly with 
another who afterwards dies, leaving D sole administrator. 
D and C, being husband and wife, take possession of the 
slaves in whom A had a life-estate, and B the reversion. On 
a bill filed by B’s distributees it was holden, 

First. That the possession of the slaves should be consid- 
ered as held under the adminiitration of B’s estate; and that 
admitting D and C to have taken possession of them, as part 
of the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to the 
distributees of B, and could not allege a tortious conversion, 
to evade the distribution. 

Secondly. -That as A, in his lifetime, had possessed himself 
of a part of the estate of B, and was accountable, in his life- 
time, to the administrators of B, for the same; and the two 
administrations after the death of A, being vested in the same 
person, the latter would be held in equity, to have retained 
out of the estete of A, what was due to the estate of B, and 
was accountable, in equity, to the disiributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained, out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages. 

Thirdly. That while the equities of the bill might be enfore- 
ed against D, administrator in right of his wife, C, of B’s es- 
tate. yet it did not follow that D, as the administrator of A, 
was released, or that there was no equity against him: but as 
the bill sought to establish the liability of the estate of A, and 
not alone to call on A’s administrator, as a trustee, to distri 
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bute the effects, it was necessary to make A’s administrator a 
party. 

Fourthly---That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity to make the administrator de bonis 
non, of B’s estate a party... Draughon vs French’s adm’r. 352 

{3. The representative of an administrator, is liable, directly to 
a creditor or distributce, for assets of an estate, wasted or 
converted by him.. -2d. 352 

14. One who is an administrator of an estate, in right of his wife, 
does not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commenced 
in her life-time against both,) by a supplemental bill, charg- 
ing him as executor de son lort, of such estate.. 1b. 352 

15. In a case where a made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles 
to the lands when the notes were paid: and immediately af- 
terwards B and C assigned the bond to D and E, to indem- 
nify them for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and D exer- 
cising a control over them, paid the last note due after suit, 
and took from A’s representative and heirs, a bond condi- 
tioned for the executing of a title to D, within a specified time, 
and on the expiration of this time, brought his action upon the 
bond;- -QOn a bill filed by A’s representative and heirs, it was 
held--- 

First—That the administrator, uader the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly. .That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly. .That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also to make the matter of their bond, a part of 
the case: and that in decreeing a specific execution, Chance- 
ry could decree also a cancellation of the bond. 

Fourthly ..That it was a just excuse, for the delay of the 
administrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly—That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly—That, in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of 
the vendees, parties to the cause, before a decree could be 
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rendered; but that all the amendments for this purpose, could sh 
be made, on remanding the case to the Court below, on a mi 
mandate from this Court... Hays et al vs Hall. 374 2. P 
16. The plea of non-assumpsit, to an action by one, as administ{ra- = 
tov, admits the plaintiff’s right to sue in that capacity; and - 
obviates the necessity of proof to that point... Worsham vs ye 
Goar, adm’r. 44] 3, 1 
17. Where a suit is commenced against two upon a promissory te 
-note, and one of the defendants dies, the action should be ” 
prosecuted against the survivor... Geyle and Heustlis, adm’ors .$ 
vs Agee. 507 be 
18. In such case, it is error to revive the suit against the repre- if 
sentatives of the deceased party, and to proceed to judgment 4.8 
aruinst them.—<¢b. 507 ar 
19. Where suit is thus commenced against two, and upon the 5 
death of one it is prosecuted against his representatives, re 
without noticing the survivor--a discontinuance as against the as 
latter, ensues.. tb, 507 th 
GAM 
FERRY. LA 
1. No appeal or writ of error lies to the Circuit Court, from a hi 
decision of the Court of commissioners of revenue and roads, W 
on the establishment of a ferry..- Ricks vs Hall. 178 V: 
2. It is no objection to the condition of the bond of a ferry-own- a: 
er, (given under the statute,) that he is required to keep good ri 
and sufficient boats, instead of a good and sufficient boat or boats c 
—the legal effect of the condition being the same.-.-Bolls et ci 
al. vs Bridges, Judge, Sc. 274 {| 
3. That the keeper of a public ferry is required by the condi- 3. 
tion of his bond, (in addition to the statutory recitals,) to do ti 
and perform generally all matters and things required by the b 
laws of ihe State, in such cases made and provided, to be done 1] 
and performed, by the keepers of public ferries, for and during 0 
the time he may keep his ferry,,- does not enlarge the legal ef- t| 
fect of the statutory condition, or increase the duties of the 
ferry-owner beyond his liability under the statute. - id. 274 GU! 
4. That a ferry-owner, by his negligence, and that of his ser- 
vants, in keeping and managing the ferry, caused a loss of e 
property in its conveyance across the stream, is, it seems, a { 
proper assignment of breach of that part of the condition of \ 
his bond, as taken under the statute, which requires the fer- t 
ry to be well attended... -ib. 974 ; 
5. In an action of debt against the keeper of a ferry, upon his : 
bond, judgment for damages only is good.—ib. 274 
a 
FORCIBLE ENTRY AND DETAINER. ‘ 
1. In a proceeding for unlawful detainer, by A, for the use of B, 
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a demand by B, in his own name, is not evideece of the de- 


mand required before the jury._-Kennedy vs Hitchcock. 230° 


2. Proceedings commenced before justices of the peace, on for- 
cible entry and detainer.. when removed: into an appellate 
Court must be tried upon the record, without a declaration or 
jury—Aldridge vs Hightower. 418 

3, The justice before whom such proceedings are had, has no 
right to enter upon his minutes, other evidence than such as 
is made the ground of exceptions.—ib. 418 

4. Such proceedings, when removed to an appellate Court, must 
be tried upon an assignment of errors: and where there is 
none, the judgment will be aflirmed.ib. 418 

5. So, if proceedings commenced before a justice of the peace, 
are removed to the Circuit Court, and from thence into the 
Supreme Court, and the record shows no assignment of er- 
rors in the Circuit Court, and only such are assigned here, 
as arise upon the record of proceedings before the justice—— 
the judgment will be affirmed. -ib. 418: 


GAMING. 

1, An indictment may be sustained under the act of 1826, (pro- 
hibiting gaming on one’s premises) which charges the person 
with permitting gaming to be exhibited in his house... Covy 
vs The State. 186 

2. An indictment against one for permitting gaming to be car- 
ried on inhis house, which states the offence to have been- 
committed at , in the County of T. (describing the 
county,) is a sufficiently certain description of the place where 
the offence is committed, to sustain the indictment—+b. 186 

3. For the offence of keeping a gaming-house, under our sta- 
tutes, two or more persons may be indicted jotntly, and one 
be convicted and the others acquitted.- 7b. 186 

1. It is not available in error upon a judgment rendered against 
one for keeping a gaming house, that the jury assessed in 
their verdict, a less fine than is prescribed by the act...ib. 186 








GUARDIAN AND WARD. 

!. Where A, a co-security to a guardianship bond, receiv- 

ed from the guardian, in consideration of the private debt of 

the latter, a portion of his ward’s furids, and after the insol- 
vency of the guardian, B, the other surety was called upon, 

to pay the funds of the ward;—Chancery, (under the facts, ) 

on a bill filed by 1, followed up in the hands of A, the amount 
received by him, and decreed its payment to the satisfaction 

of his ward’s claim... Swoope vs Trolier. 27 
In the final settlement of the accounts of a guardian, before 

the Orphans’ Court, an allowance to the ward, for his labor, 
while employed for the guardian, can not ke made.—Bass vs 
Cook 390 
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HEIRS AND WARD. 
1. Chancery will not Icnd its aid to enforce the payment of debis 
due from an estate out of such portion thereof as has regular- 
ly passed into the bands of heirs and distributees, where the 
representative has committed a devastavil, until the ordinary 
Jegal remedies have been employed, unsuccessfully, against 
the representative and his sureties... Pyke vs Searcy et al. 
. An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator)-_ -to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributces, from all original liability of 
the intestate, in respect to the claim.- -2b. 
3, A decree in Chancery will not be reversed, because the 
heirs of a mortgagor do not appear to be made parties,- -they 


i) 


not seeming from the record to be material parties... Wilkins 


and Hall vs Wilkins. 

4. In a case where a made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles 
to the Jands when the notes were paid: and immediately af- 
terwards B and C assigned the bond to D and EK, to indem- 
nify them for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and D exer- 
cising a control over them, paid the last note due after suit, 
and took from A’s representative and heirs, a bond condi- 
tioned for the executing of a title to ), within a specified time, 
and on the expiration of this time, brought his action upon the 
bond;- ~On a bill filed by A’s representative and heirs, it was 
held--- 

First—That the administrator, under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly. .That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly. ~That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also to make the matter of their bond, a part of 
the case: and that in decreeing a specific execution, Chance- 
ry could decree also a cancellation of the bond. 

Fourthly ..That it was a just excuse, for the delay of the 
administrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly—That the assignment of the bond of the intestate, 
by the vendces, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 
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Sixthly—That, in a case of this character, it was essential 
io make all the heirs of the vendor, and of the assignee of 
the vendees, parties to the cause, before a decree could be 
rendered; but that all the amendments for this purpose, could 
be made, on remanding the case to the Court below, on a 
mandate from this Court... Hays et al vs Hall. 


IMPROVEMENTS. 

i. Where a parol coniract for the sale and purchase of lands is 
made, upon the faith of which the vendee takes possession, 
and makes valuable and permanent improvements—though 
the specific execution of the agreement may not be enforced 
in equity, either because the agreement is imperfect, or its 
precise terms can not appear,—Chancery will yet decree a 
pecuniary compensation, equivelent to the improvements 
made by the vendee.. - Goodwyn vs Lyon. 

But,.where one applies for the protection of Equity, in en- 
forcing a specific execution of a parol agreement for the sale 
of lands, and the answer and proofs disprove the case stated 
in the bill; and it appears that the party seeking the interpo- 
sition of Chancery has failed to comply with the terms of the 
contract, but is in default, and that the contract can not be en- 
foreed,—Chancery will not decree compensation for improve- 
ments. . 2b. 


‘~ 


INDICTMENT. 

1, In an indictment against a slave for a capital offence, some 
part of the proceedings must contain the name of the owner; 
and such ownership is an essential matter, necessary to be 
proved and found by the jury..- Flora, a slave vs the State. 

. An indictment may be sustained under the act of 1826, (pro- 
hibiting gaming on one’s premises,) which charges the person 
with peamitting gaming to be exhibited in his house,—Covy 
vs the Siate. 

. An indictment against one for permitting gaming to bs car- 
ried on in his house, which states the offence to have been 
committed at , in the county of T. (describing the 
county,) is a sufficiently certain description of the place where 
the offence is committed, to sustain the indictment. - -ib. 

. Indictments for misdemeanors may well charge in several 
counts, different offences,--.the judgment upon each of which 
being the same.—ub. 

For the offence of keeping a gaming-house, under our sta- 
tutes, two or more persons may be indicted joinily, and one 
be convicted and the others acquitted. . -ib. 

Where a statute adopts a common law offence, all the com- 
mon law requirements, in defining the offence, should be fol- 
lowed in the indictment... The State of Alabama ys Absence. 
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7. But, when a statute describes an act as a crime or misde- 
meanor of particular grade, the indictment need not state the 
legal conclusion, that such act amounts to such crime or mis- 
demeanor. . -ib. 391 

8. Thus, in an indictment for mayhem, it is not essential to 
charge the offence to have been committed feloniously..-ib. 397 

9. One indicted as principal in the second degree for the of- 
fence of mayhem, may be guilty of the offence of beating per- 
petrated by the principal in the first degree, without ‘being 
guilty of the mayhem. -ib. 397 

10. The statute of 1807, requiring that persons accused of crim- 
inal offences, shall not be set at liberty for irregularity in the 
warrant, or on account of imperfection in the indictment, &c. 
applies to all criminal prosecutions, whatever.-whether for 


offences, capital or not... The State vs Brown. 410 
11. Indictments framed on statutes, must conform strictly to the 
words of the enactment..- -ib. 410 


12. Thus, an indictment under the statute of this State, for steal- 
ing slaves, omitting an allegation, that they were stolen out o of, 
or from the possession of the master or overseer. -held bad... -ib. 410 


INDORSER. 


1. Where parties being applied to, to become the accommoda- 
dation indorsers of one, on a bill of exchange, to secure them- 
selves, took a deed of trust on the latter’s property, and en- 
dorsed the bill, and the bill not being negotiated, subsequent- 
ly executed a new bill, with the agreement, that a new deed 
of trust should be executed;--and on application to the trus- 
tee for that purpose, the date of the original deed was chang- 
ed to a later date, and duly recorded; and afterwards the trus- 
tee, on assurances of the debtor, that the debt secured by the 
deed had been paid, took a deed of trust to himself, on the 
same property—held, that Chancery had the power of decree- 
ing a sale of the trust property, in favor of the original deed, 
and thus saving the lien thereof, to the benefit of the first 
cestui que trust.— Garrard et al. vs Webb et al. 

2, In cases where it is necessary to resort to the post office, as 
a medium of giving notice to an indorser, it should be shewn, 
that notice was sent to the office nearest the party’s residence, 
or that through ignorance of such place of residence, proper 
diligence being used, notice was sent to a supposed place of 
residence, or to where a party was in the habit of receiving 
his letters.— Worsham vs Goar, adm’r. 441 


3. That the second indorser of a promissory note had neglected 
to pay it within three years, after maturity,—held to be no 
discharge of the first indorser, in an action by the former 
against the latter. . .7b. i41 
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INFANT. 


i. Where two sales of property are made by one, while a minor, 
and the Jast sale is ratified by him, after he comes rf age;—a 
subsequent ratification of the first sale is void.. -~Derrick et al. 


vs Kennedy. 


JOINDER OF COUNTS. 

1. Indictments for misdemeanors may well charge in several 
counts, different offences,_-the judgment upon each of which 
being the same.. -Covy vs the State. 


JOINDER OF PARTIES. 

1. For the offence of keeping a gaming house, under our sta- 
tutes, two or more persons may be indicted jointly, and one 
be convicted, and the others acquitted_ -Covy vs the State. 

2, A decree in Chancery will not be reversed because the heirs 
of a mortgagor do not appear to be made parties,--they not 
seeming from the record, to be material parties... Wilkins & 
Hall vs Wilkins. 

3. The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party. - -7b. 

4, One executor complaining of the judgment or decree of the 
Orphans’ Court, rendered against-several executors jointly, 
can not prosecute a writ of error, without using the name of 
all; which he may do, without the consent of the others.- - 
Portis vs Creagh, ex’or. 

5. A writ of error to adecree or judgment against three execu- 
tors, prosecuted only in the name of one, should be dismiss- 
ed on the mere act of the Court itself. . 2b 


JUDGMENT. 

1. Where a verdict of guilty is rendered in a criminal case, and 
the Court adjourns without giving judgment thereon, -a dif- 
ferent judge presiding at a different term, has power to ren- 
der that judgment, which the first Court should have given. 
Charles, a slave, vs The Slate. 

2. That judgment is rendered upon motion to quash the writ, 
when the proper judgment would be, upon non-suit,- -is no er- 
ror... Darwin, §c. vs Rail Road Company. 

3. To sustain a judgment of the Tombeckbee Bank, rendered 
against a debtor on motion, the record must show, that the 
certificate of the President of the Bank, that the debt was 
the property thereof, was produced.. -- Duncan vs The Tom- 
beckbee Bank 
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1. Service of process upon one co-partner ol a firm, afley a dis- 
solution, will not authorise judgment against all the co-part- 
ners. . .1b. 

5. In an action of debt against the keeper of a ferry, upon his 
bond, judgment for damages only, is good. — Bolls el al. vs 
Bridges, Judge, &c. 

6. A judgment on verdiot, for an amount greater than is autho- 
rised by the cause of action sued on, can not be reached in 
error.. -Evans vs Bridges. 

7. Such matter, it seems, can only be taken advantage of, by 
application for a new trial. .ib. 

8. This Court will not set aside a judgment obtained on certifi- 
cate, on motion to file a complete transcript of the record and 
proceedings in the case__no return being made to a certiorari 
previously issued to complete the record, and the transcript 
sought to be. filed appearing to have been certified from the 
Court below, upon a writ of error sued out to a previous term 
of this Court, and not prosecuted... Haden and Everett vs thi 
United States. 

. This Court will not amend a judgment of affirmance at a sub- 
sequent term to that at which rendered, and award damages, 
on the production of a copy of the writ of error bond, and the 
suggestion, that the bond, or a copy, was not in Court, when 
the judgment was aflirmed.. - Gayle vs Agee, exo. 


eb] 
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LANDS. 

1. Where onc, having no title to real estate, conveys it, with 
warranty of title, a title acquired after the grant will pass 
to, and vest instantly in the grantee... Kennedy and Moreland 
vs heirs of M’ Carlncy. 

2. Chancery will not lend its aid to enforce the specific perform 
ance of parol contracts for the sale of lands, where the proof 
of the terms of the agreement is uncertain and contradictory ; 
or where the agreement proved, does not correspond with the 
allegations of the bill... Goodwin vs Lyon. 

3.1 Time may become an essential ingredient in the perform- 

ance of a contract, for the sale of lands, so far as its specific 

enforcement in a Court of Equity is concerned..- -ib. 

Thus, where it appears that a party seeking to compel a spe- 

cific performance of a parol agreement, for the sale of lands, 

has failed to execute his part of the contract, at the day, with 
out excuse on his own part, or the assent of the other party, 
to the delay, Chancery will not relieve him.- ih. 

5. Thus, where A, in December, 1833, made a parol agree 
ment with B, for the purchase of lands, which B was to pur- 
chase of an Indian reservec, under which contract B reccived 
a horse, valued at one hundred dollars, and was also to receive 
one hundred dollars in December, eighteen hundred and thirty 
four, and the like sumin December, 1835, and in Decembes 
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1836; and alter B did purchase, A entered upon the land and 
nade improvements, but made no offer of payment until Janu- 
ary or February, 1835, (except an offer of the notes ofa third 
18! person, due several years after the agreement was made,) and 
the contract as disclosed by the bill was uncertain and contra- 
dictory, and altogether disproved by the answer and proof;—-a 
274 bill filed in Chancery for the object of enforcing a specific 
performance, was dismissed with costs:. but without preju- 
dice to an action at law, or suit in equity to recover back mo- 





348 ney or property delivered upon the faith ofthe agreement... .ib.297 
6. Where a parol contract for the sale and purchase of lands is 
48 made, upon the faith of which the vendee takes possession, 


and makes valuable and permanent improvements. -though 
the specific execution of the agreement may not be enforced 
in equity, cither because the agreement is imperfect, or its 
precise terms cannot appear,---Chancery will yet decree a 
pecuniary compensation, equivalent to the improvements 
made by the vendee.- -ib. 297 
But where one applies for the protection of equity in enfore- 
ing a specific execution of a parol agreement for the sale of 
lands, and the answer and proofs disprove the case stated in 
the bill; and it appears that the party seeking the interposi- 
tion of Chancery, has failed to comply with the terms of the 
contract, but is in default, and that the contract connot be en- 
forced, Chancery will not decree compensation for improve- 
ments_ .1b, 297 
8. Where, on a contract for the sale and purchase of an estate, 
either party has performed a valuable part of bis agreement, 
and is in no default for performance of the residuc,—he is en- 
titled, in equity to a specific execution of the other part of 
the contract.--Hays ef al. vs Hallet al. 374 
Equity will decree a specific execution of a contract, in fa- 
vor of one performing a valuable part of his agreement, and 
who is in no defuult,—-wherever it is impossible to place him 
in slatu quo.—tb 374 
). Where the specific execution of an agreement respecting 
lands, will be decreed in equity between the contracting par- 
ties,—-it will also be decreed between all claiming under them 
in priority of estate, or representation, or title—-no control- 
ling equities interposing. - -2b. 374 
i1. In acase where A made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make ti- 
tles to the lands when the notes were paid, and immediately 
afterwards B and C assigned the bond to D and E, to indem 
nify them for becoming suretics: aud subsequently, A dying, 
and D and E being in possession of the lands, and D, exer 
cising a control over them, paid the last note due, afier suit, 
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and took from A srepresentative ana heirs, al ond, conditioned 
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forthe exccuting of a title te £) within pecified time, and on 
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the expiration of this time, brought his action upon the bond; 
On a bill filed by A’s representative and heirs, it was held--- 

First---That the administrator under the facts was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly---That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly---That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also to make the matter of their bond a part of the 
case: and that in decreeing a specific execution, Chancery 
could decree also a cancellation of the bond. 

Fourthly---That it was a just excuse for the delay of the ad- 
ministrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly---That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly---That in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of the 
vendees, parties to the cause before a decree could be render- 
ed; but that all the amendments for this purpose, could be 
made on remanding the case to the Court belew, on a man- 
date from this Court.- ib. 


12. Where a vendee of lands takes a bond, conditioned for title 


at a future day, he may after breach of the condition, elect to 
proceed at law for damages, or apply to equity for a specific 
execution.— Haynes vs Farley ex’r, and Bell. 


13. But where one elects in such case, to proceed at law, equity 


will not interpose, and compel the vendee to accept a convey- 
ance,—the vendor shewing no excuse, by proof, for the failure 
to comply with his contract, anterior to the breach of it.—ib 


14. And jt seems the retention of possession, by the vendee, af- 


after action brought for a breach of the bond, would not 
amount to a part performance of the contract, so as to pre- 
clude an action at law for damages. - tb. 


LANDS, RESERVATION OF. 


- 


The reservation of lands to the Cherokee indians, under the 
8th article of the treaty of 1817, enures, as a lile-estate to the 
reservec, only upon complyance with the condition of continu 
ance thereon, as stipulated; and this failing, the fee simple in 
the land reserved, reverts immedialely to the United States 
Kennedy and Moreland vs heirs of M? Carincy. 


. This condition of continuance upon the reservation, during 


the life-time of the rescrvee, is one annexcd te the life-estate 
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and upon the breach of it, the expectant estate of the reser- 
vee’s wife and children is at once destroyed. - ib. 

3, That a reservee has complied with the requisites of the trea- 
ty, in making his selection, registering his name, &c. may be 
proved by the deposition, regularly taken, of the Cherokee 
agent... ib. 

4, A reservee of lands, under this treaty, can not make any dis- 
position by lease, stipulating a continuance beyond the peri- 
od of a removal from the land, or the extent of his life. -ib. 
5, Though it seems a lease might be effected of a portion of the 
land, for a time not beyond these periods, if possession is re- 
tained of the residue.—ib. 


LIBEL. 

|. The publication of a libel cannot be established by a coinpa- 
rison of one paper, which is not proved to have been publish- 
ed, with another, published, but not produced on the trial, nor 
its absence accounted for.—Simpson vs Wiley et al. 


2, Admissions of a defendant in a Jetter, as to the publication of 
a libel, cannot be proved, where the letter itself is not produ- 


ced or its absence accounted for- -ib. 


8. Evidence of a general impression, that defendants are the 
editors of a paper, in which a libel is charged to be published, 
is not testimony that they are joint-partners and editors there- 


of.—1b. 


LIEN. 

i. Where parties being applied to, to become the accommoda- 
dation indorsers of one, on.a bill of exchange, to secure them- 
selves, took a deed of trust on the latter’s property, and en- 
dorsed the bill, and the bill not being negotiated, subsequent- 
ly executed a new bill, with the agreement, that a new deed 
of trust should be executed;-. and on application to the trus- 
tee for that purpose, the date of the original deed was chang- 
ed to a later date, and duly recorded; and afterwards the trus- 
tee, on assurances of the debtor, that the debt secured by the 
deed had been paid, took a deed of trust to himself, on the 
same property—held, that Chancery had the power of decree- 
ing a sale of the trust property, in favor of the original deed, 
and thus saving the lien thereof, to the benefit of the first 


cestui que trust.— Garrard et al. vs Webb et al. 


LIMITATIONS, STATUTE OF. 

1. In actions, ex contractu, any expression which amounts to an 
admission, that a debt is due, or that a liability cxists, wall 
take a case without the statute of limitations, and revive the 


original cause of action... Si.Johin vs Garrow 
‘ aA 
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2. Such admission has the same effect, whether made to a cre- 
ditor or to a stranger; and is proper proof under a general 
replication to a plea of the statute of limitations_ .ib. 223 


MAYHEM. 

1. In an indictment for mayhem, it is not essential to charge the 
offence to have been committed feloniously._ . State vs Absence. 397 

2. One indicted as principal in the second degree for the of- 
fence of mayhem, may be guilty of the offence of beating, per- 
petrated by the principal in the first degree, without being 
guilty of the mayhem.. -1b. 397 

3. So, the charge of a Court, that if the principal in the first 
degree, is guilty of mayhem, and the principal in the second 
degree has aided and abetted the fight—the latter would also 
be guilty of mayhem—would be too broad- -ib. 397 


MORTGAGE. 
1. A decree in Chancery will not be reversed because the heirs 
of a mortgagor do not appear to be made parties,__they not 
seeming from the record, to be material parties... Wilkins & 
Hall vs Wilkins. 245 
2. A decree can not be rendered in Chancery upon a bill to 
foreclose a mortgage, ordering a sale, without production of 
the mortgage deed, and proof of its execution. - ib. 245 
3. The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party. - -1b. 245 
4. One taking a mortgage of lands, after the mortgagor has, by 
previous deed conveyed the same premises to a trustee, for 
the payment of a debt, would, under a foreclosure and deed 
under it, take only such interest as the mortgagor has left af- 
ter the trust deed is discharged.— Wiswall vs Ross and Earle. 321 


MOTION TO QUASH. 

1, That judgment is rendered upon motion to quash the writ, 
when the proper judgment would be, upon non-suit,_ is no er- 
ror. - Darwin, &c. vs Rail Road Company. 160 

2. The want of authority in one to execute process, is no 
ground of motion to quash; but must be taken advantage of 
by plea.—Roberts vs Beeson. 164 


NOTES, PROMISSORY. 


1. A note signed by husband and wife, under an admission by 
her, that itis given for their mutual debt, and accompanied 
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by her written undertaking to discharge it, is a proper charge, 
in equity, upon her separate estate, as secured by ante nupti- 
al agreement... Sadler et al. vs Houston & Gillespie. 

9, Such note, after repeated admissions of a liability, can not 
be defeated in the hands of an assignee, by allegations astoa 
failure of consideration... 2b. 

3. A note payable in cotton, for value received, under the sta- 
tute law of this State, imports of itself a consideration.— Wat- 
kins vs Canterberry. 

4, That the second indorser of a promissory note had neglected 
to pay it within three years, after maturity,—held to be no 
discharge of the first indorser, in an action by the former 
against the latter... Worsham vs Goar, adm’r. 

5. Where a suit is commenced against two upon a promissory 
note, and one of the defendants dies, the action should be 
prosecuted against the survivor... Gayle and Heustis, adm’ors 
vs Agee. 

6. In such case, it is error to revive the suit against the repre- 
sentatives of the deceased party, and to proceed to judgment 
against them.—tb. 

7. Where suit is thus commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
without noticing the survivor--a discontinuance as against the 
latter, ensues.. tb. 


NOTICE. 

1. In cases where it is necessary to resort to the post office, as 
a medium of giving notice to an indorser, it should be shewn, 
that notice was sent to the office nearest the party’s residence, 
or that through ignorance of such place of residence, proper 
diligence being used, notice was sent to a supposed place of 
residence, or to where a party was in the habit of receiving 
his letters.— Worsham vs Goar, adm’r. 


ORDERS FOR PAYMENT OF MONEY. 

1, A mere request or authority in writing, to an attorney, to pay 
money out of a particular fund, when collected, cannot be 
made the foundation of an action against the drawer... Wa- 


ters vs Carleton. 
2. Such an instrument is not embraced within the statute of 


1807, authorising suit by an assignee... -2b. 


ORPHANS’ COURT. 

1. In proceedings before the Orphans’ Court, on the settlement 
of estates, such entries should be made, as to show—at whose 
instance settlements are ordered—what representatives ap- 
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pear before the Court, and who claim under the estate, and 2. 

are actors in the cause.—Porlis vs Creagh, ex’or. 332 
2. Cases may present themselves before the Orphans’ Court, 

where that Court might properly pass upon the account of the 

executor, and yet have no power to order distribution.. ib. 332 
3. Thus, where a testator, by last will, vested the management 

of the estate in his wife, and authorised certain property to 

be divided, under her direction_ giving to some heirs, slaves, 

to some, money, and making the share of others depend upon 

a certain event __it was held, under the facts, that the Or- 

phans’ Court had ne power to order a distribution. - ib. 332 
4. One executor complaining of the judgment or decree of the 

Orphans’ Court, rendered against several executors jointly, 

can not prosecute a writ of error, without using the name of 

all; which he may do, without the consent of the others.. -ib. 332 
5. In the final settlement of the accounts of a guardian, before 

the Orphans’ Court, an allowance to the ward, for his labor, 

while employed for the guardian, can not be made.— Bass vs 

Cook. 390 





OWNERSHIP. 

1, In an indictment against a slave for a capital offence, some 
part of the proceedings must contain the name of the owner; 
and such ownership is an essential matter, necessary to be 
proved and found by the jury..-Flora, a slave vs the State. 111 


OYER. 

1, Under the ruJes of practice in this State, the right of a de- 
fendant to crave oyer, subsists, whether profert be made or 
not.— Bolts et al. vs Bridges, Judge, &c. 274 


PARTIES. 

1. A decree erroneous, merely on account of parties in interest 
not being brought into the Court below- -will not be reversed 
. -it appearing regular as to the parties taking the writ of er- 
ror.. Bumpass et al. vs Webb. 65 


PARTNERS. 
1. Where two, being partners in business, after a dissolution, 
entered into an agreement under seal, stipulating by a penal- 
ty, an observance of certain conditions- held, on a bill filed 
by one of the parties, that Chancery had no jurisdiction to 
enforce the performance of the agreement by one,- -the bill 
alleging no fraud, or desire of a rescission of the agreement, 
= ’ remedy of the party being clear at law... Clark vs 
ark, ‘ 
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2, Where A and B, being co-partners, received consignment of 


goods from C, up to the period of a dissolution of the firm; 
and A having died, B became the administrator, and C con- 
tinued his consignments to B, in the firm name, and subse- 
quently obtained a judgment at law against B, as surviving 
co-partner,——on a bill filed by C, to compel payment of such 
judgment from B, the sureties to his bond, and the distribu- 
tees of A’s estate, to whom their shares had regularly passed, 
it was held, 

First---That the firm, under the facts, was not to be charged, 
in Chancery, with accounts raised in the firm name, after no- 
tice of the dissolution, on the agency alone of B. 

Secondly---That B’s interest under the circumstances, be- 
ing balanced, he was a competent witness in the cause. . . Pyke 
vs Searcy et al. 


3. Chancery will not lend its aid to enforce the payment of debts 


due from an estate out of such portion thereof as has regular- 
ly passed into the hands of heirs and distributees, where the 
representative has committed a devastavit, until the ordinary 
legal remedies have been employed, unsuccessfully, against 
the representative and his sureties.---1b. 


4. An agreement by one, holding claims against an estate, on 


or 


<=) 


account of the debt of a firm, (the survivor of which is the 
administrator)-_ to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original lability of 
the intestate, in respect to the claim.- -2b. 

. Where two or more are sued as partners, a verdict may be 
found against such as appear to be so, and in favor of those 
not.—Johnson vs Green. 

. Service of process upon one co-partner of a firm, after a dis- 
solution, will not authorise judgment against all the co-part- 
ners.-Duncanvs The Tombeckbee Bank. 


. Evidence of a general impression, that defendants are editors 


of a paper, in which a libel is charged to be published- -is not 
testimony that they are joint-partners and editors thereof. - - 
Simpson vs Wiley et al. 


. One partner, who after a dissolution of the firm, pays the firm 


debt, and takes the note of his late associate in payment there- 
of, may well maintain an action at law upon the note,—not- 
withstanding he may have received the books and accounts 
of the co-partnership, for collection and settlement ;—the con- 
sideration not being impeached, and it not appearing but that 
the debt was paid out of the separate funds of the payee.— 
Lyon vs Malone. 


. In an action by a firm, for use and occupation of 2 house,— 


evidence that the house was soldto one of the firm, but wheth- 
er on account of the firm or not, was not known by the wit- 
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ness, but that the vendee had his account with the firm cred- 
ited with the amount of the purchase money, and that the de- 
fendant rented the house of that member of the firm,—held 
not incompetent testimony to go before the jury.—Hanks § Hin- 
son vs Paltersen. 


PAROL AGREEMENT. 


1. 


iS) 


Where it appears that a party seeking to compel a spe- 
cific performance of a parol agreement, for the sale of lands, 
has failed to execute his part of the contract, at the day, with- 
out excuse on his own part, or the assent of the other party, 
to the delay, Chancery will not relieve him. . ~ Goodwin vs Lyon. 


. Thus, where A, in December, 1833, made a parol agree- 


ment with B, for the purchase of lands, which B was to pur- 
chase of an Indian reservee, under which contract B received 
a horse, valued at one hundred dollars, and was also to receive 
one hundred dollars in December, eighteen hundred and thirty- 
four, and the like sum in December, 1835,and in December, 
1836; and after B did purchase, A entered upon the land and 
made improvements, but made no oiler of payment until Janu- 
ary or February, 1835, (except an offer of the notes of a third 
person, due several years after the agreement was made,) and 
the contract as disclosed by the bill was uncertain and contra- 
dictory, and altogether disproved by the answer and proof;—a 
bill filed in Chancery for the object of enforcing a specific 
performance, was dismissed with costs:.-but without preju- 
dice to an action at law, or suit in equity to recover back mo- 
ney or property delivered upon the faith of the agreement... ib. 


. Where a parol contract for the sale and purchase of Jands is 


made, upon the faith of which the vendee takes possession, 
and makes valuable and permanent improvements- -though 
the specific execution of the agreement may not be enforced 
in equity, either because the agreement is imperfect, or its 
precise terms cannot appear,---Chancery will yet decree a 
pecuniary compensation, equivalent to the improvements 
made by the vendee.- -ib. 


. But where one applies for the protection of equity in enforc- 


ing a specific execution of a parol agreement for the sale of 
Jands, and the answer and proofs disprove the case stated in 
the bill; and it appears that the party seeking the interposi- 
tion of Chancery, has failed to comply with the terms of the 
contract, but is in default, and that the contract connot be en- 
forced, Chancery will not decree compensation for improve- 
ments- -ib, 


PAYMENT. 


1. 


A credit entered on the back of a bond, which is legible, 
though shewing some evidence of an attempt to erase it, is 
good evidence of payment to its extent, until disproved. - - 
Clark and Lindsay ys Simmons. 
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PLEADINGS. 

1. Upon general demurrer to a declaration containing one good 
count, and others defective—the platntiff is entitled to judg- 
ment, unless there be a misjoinder of actions. ~ Chandler vs 
Holloway. 

2, A count in a declaration for slander, averring that the defen- 
dant charged the plaintiff in the words following to wit: “*You,” 
(meaning the plaintiff and others,) ‘‘are a gang of murderers: 
you killed Taylor, and you know it;”’ held to be sufficiently 
certain; and to entitle the plaintiff to his separate action_ -ib. 

3, Although a declaration in slander, for words charging a felo- 
ny, need not aver that one has been committed; yet where a 
plaintiff, to render his cause of action complete, avers that 
one (whom he is charged to have murdered,) was killed,— 
the manner of such killing need not be set out.---ib. 

4, In an action of slander, the principle, that where words, some 
actionable, and others not, are alleged in a count, it is suffi- 
cient to prove those actionable; applies to a case in which 
the application of some of the actionable words is shown, and 
that of the others does not appear- -ib. 

5. The Common Law rule, that a general verdict upon a de- 
claration in slander, of several counts, where one is defective, 
is bad,.-is abrogated under the statute of amendments, of 
1824, in all cases where the declaration contains a substan- 
tial cause of action, and a material issue is tried.- -ib. 

6. Entitling a declaration as of a term subsequent to that, to 
which the writ is returnable, is not, in this State, a defect 
available, in error.- 7b. 

7. Matters of evidence, which can not be replied as an estoppel, 
but which must be relied on, if at all, as evidence under an 
issue, may properly be admitted under a replication, taking 
issue to the country, to a plea which improperly concludes 
with a verification.—.W’ Broom et al. vs the Governor, use &c. 


8. A plea to an action against one for trespass in taking goods, 
“that the goods were taken as sheriff, by virtue of a fieiri fa- 
cias,”” estops the defendant afterwards from alleging that the 
writ was not served upon him by the proper officer. _ - Roberts 
vs Beeson. 

9. In an action for the non-delivery of goods, under an agree- 
ment, whereby one contracts to sell and deliver, and the oth- 
er to pay on delivery—the vendee, in his declaration, must 
aver, and on the trial, prove a readiness to pay, on his part, 
whether the vendor be ready at the place to deliver, or not. 


M’ Gehee vs Hill. 


10. Pleas filed in a case, in short, by consent, must be such as 
contain substance. _form only, being waived by such mode of 
pleading... Gayle vs Randle. 

11. Aplea in debt in an action, against a co-obligor of a bond, 
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(though in short by consent,) that the holder was requested 
to sue the principal in time—should state that the debt was 
lost by the failure, or that the notice was in writing. - ib. 

12. It is not necessary that a declaration should be entitled of 
any particular term, or whether it have a caption, or what 
that caption be, so it discloses a good cause of action... Evans 
vs Bridges. 

13. That a declaration is entitled of aterm, subsequent to that 
at which judgment is rendered, is no error- provided it ap- 
pears that the declaration was in Court before judgment. - -ib. 

14. An amendment of a declaration, in a material point, is not 
allowable, after an issue is submitted to a jury.-. Watkins vs 
Canterberry 

15.Thus, where a writ issued against one, by the name of ‘‘ Wat- 
kins,” and he was declared against, by the name of “‘ Wat- 
son,” it was held, that after objection toa note signed ‘“‘ Wat- 
kins,” offered to the jury under the general issue, the suffer- 
ing an amendment of the declaration, was error. - -ib. 

16.Where permission is given to amend a declaration, the plain- 
tiff has his election either to file a new one, or to amend that 
previously in Court.—Kennedy vs Dear. 

17. A declaration, appearing in arecord which shows an order 
of amendment and judgment, will be presumed to have been 
amended by alteration, though alleged to be the original filed: 
and in such case, the defendant can not object, that a new de- 
claration has not been drawn out... -ib 

18.A defendant may plead, de novo, to an amended declaration, 
or rely upon a demurrer or plea to that originally filed._ ib. 

19. The plea of non-assumpsit, to an action by one, as administra- 
tor, admits the plaintiff’s right to sue in that capacity; and 
obviates the necessity of proof to that point-- Worsham vs Goar. 

20. In trespass quare clausum fregit, et de bonis asportavit, the plea 
of liberum tenemenlum, only, not justifying the asportation of 
the chattel, is sufficient... Herndon vs Bartlett. 

21.Whether the word “‘unlawfully,” would be essential in a de- 
claration in trespass quare clausum fregit, et de bonis asporia- 
vit, or not, the words “‘with force and arms,”’ it seems, would 
be sufficient... _<b. 

22. The statement or declaration filed ina case, commenced be- 
fore a justice of the peace, and removed into the Circuit 
Court by appeal, ts not subject to the technical rules of plead- 
ing.. Hanks § Hinson vs Pallerson. 

23. So, a statemert in such case, need not be laid with a venue; 
nor do more than shew, in general terms, the cause of action 
sued upon, aad a breach._ -ib. 

24. The rule, that if there be one good count, coupled with oth- 
ers bad, a demurrer to the whole declaration will be overrul- 
ed, provided there be not a misjoinder of actions ~~ prevails 
also, in error...Chamberlain vs Darrington 
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PRACTICE. 

1. Where the transcript of a record is on file, though im- 
perfect as to the attestation of the Clerk, the judgment will 
not be affirmed on certificate, at the first term.—The practice 
in such case, authorising a certiorari... Kennedy vs Spencer. 272 

2, The princip!e which gives a right of demurrer to each of se- 
veral counts, authorises, also a demurrer to each of several 
assignments of breaches upon a bond. Botts et al. vs Bridges, 
Judge, Sc. 274 

3. Umission to make profert of a bond, can only be reached by 
special demurrer. - 1b. 274 

4, Under the rules of practice inthis State, the right of a de- 

fendant to crave oyer, subsists, whether profert be made or 
not.—ib. 274 

. This Court will not refuse to render a judgment on certificate, 

where the transcript has not been filed within the three first 

days of the term, merely on affidavits that the case is not 
brought up for delay, and that the clerk below, is interested, 

and has not sent up the transcript- -it not appearing that any 

diligence has been used, to obtain the transcript from the 

clerk.. -.2rrington vs Howell. 317 

A bill of revivor, or other bill, ancillary to a main cause be- 

fore a Court of Chancery, can not be dismissed by itself, un- 

der the fourth rule regulating Chancery practice. .- Draugh- 

on vs French’s adm’r. 352 

. This Court will not set aside a judgment obtained on certifi- 

cate, on motion to file a complete transcript of the record and 

proceedings in the case. _no return being made to a certiorari 
previously issued to complete the record, and the transcript 
sought to be filed appearing to have been certified from the 

Court below, upon a writ of error sued out to a previous term 

of this Court, and not prosecuted... Haden and Everett vs the 

United States. 

8. A writ of error, not shewing the term to which returnable, 
may be amended by its teste, or the bond or citation... .Lyon 
vs Malone. 414 

9, Itis good cause for the dismissaf of a writ of error, that it 
recites the names of persons not parties to the suit, as shewn 
by the transcript... Roberts vs Taylor et al. 421 

10. And this, even after appearance and joinder in error..ib. 421 

11, A motion to strike a cause from the docket, on suggestion that 
the transcript has been improperly filed,—comes too late, af- 
ter the Court has permitted the cause to be docketed, and.a 
judgment obtained on certificate, to be set aside... Perryman 
vs Burgster. 
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without proof of the genuineness of the signature, will not 
authorise a judgment... Welch, adm’r vs Walker et ux. 

2. It seems, that where process has gone into the sheriff’s hands, 
and an acknowledgment of the service thereof appears on the 
back, it might be regarded as the sheriff’s return.—ib. 

3. A citation to an administrator, calling upon him to shew 
cause why judgment und execution should not be awarded 
against him, for the distributive share of one in an estate,.- 
must set out the previous proceedings had in the settlement 
of the estate.—1b. 

4. The want of authority in one to execute process, is no 
ground of motion to quash; but must be taken advantage of 
by plea.—Roberts vs Beeson. 

5. Service of process upon one co-partner of a firm, after a dis- 
solution, will not authorise judgment against all the co-part- 
ners. .Duncanvs The Tombeckbee Bank. 


PROFERT. 

1. Omission to make profert of a bond, can only be reached by 
special demurrer.---Bolts et al. vs Bridges, Judge, &c. 

2. Under the rules of practice in this State, the right of a de- 
—r to crave oyer, subsists, whether profert be made or 
not... -1b. 


PROTEST. 

1. The protest upon a bill of exchange is evidence of the facts 
of a demand, &c., unless these facts be put in issue by other 
testimony .. .Moore vs Clements. 


REBELLION—AIDING AND ABETTING. 


1. The act of 1812, upon the subject of abetting the rebellion of 
slaves, embraces four distinct descriptions of offence: 

First. .For a free person to be aiding and assisting, or in 
any wise concerned with, a slave or slaves, in any actual re- 
bellion or conspiracy. 

Secondly.- For a free person to be similarly concerned in 
any meditated rebellion or conspiracy. 

Thirdly. For any free person, in any manner, to advise, 
plot, or consult with any slave or slaves, for the purpose of 
encouraging, exciting, aiding or assisting any such insurrec- 
tion or rebellion. 

Fourthly.-For any free person, in any manner to advise, 
plot, or consult with any slave or slaves, for the purpose of en- 
couraging, exciting, aiding or assisting an intended insurrec- 
tion or rebellion.— The State of Alabama vs M’ Donald. 

2. Each of the foregoing classes embraces several offences—as 
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in the first class, “aiding and assisting a slave or slaves,” &c. 
is one offence; to be, ‘‘in any wise concerned with a slave or 
slaves,”’ &c. is another; and so each category is susceptible 
of sub-division.—+b. 


.To render one guilty of the offence of “aiding and assisting,” 


&c. a slave or slaves, in a meditated rebellion or conspiracy, 
it would not be essential that a rebellion or conspiracy should 
be first meditated by a slave:—if a free person and a slave are 
concernei, it is immaterial, with whom the scheme may have 
originated, . .1b. 


4. But to make a free person guilty of advising, plotting or 'con- 


a] 


sulling with a slave or slaves, for the purpose of encouraging 
any insurrection or rebellion under that act, there must be proof 
of an actual or meditated rebellion, by a slave or slaves, - ib. 


. Any words or acts of a free person, which manifest a design 


to effect an insurrection or rebellion, if employed with a view 
to such result, would, it seems, be sufficient to authorise a 
conviction for advising, &c. an intended insurrection, &c.with- 
out the intention originating with a slave, or his concurrence 
or assent being obtained.—7b. 


. And such intention need not be shewn by direct and positive 


proof, where inferrible from facts aud circumstances in them- 
selves indicating it.—1b. 


. That advising, plotting or consulting, for the purpose of en- 


couraging, exciting, aiding or assisting an insurrection or re- 
bellion, make treason in other nations, which offence is recog- 
nised under a peculiar definition in the constitutions of the 
United States and of Alabama,—does not preclude the legis- 
lature from denouncing these acts as a distinct offence, pun- 
ishable capitally.—7b. 


RECORD. 


1. 


6 


Matters of evidence, which can not be replied as an estoppel, 
but which must be relied on, if at all, as evidence under an 
issue, may properly be admitted under a replication, taking 
issue to the country, to a plea which improperly concludes 
with a verification. —M’ Broom et al. vs the Governor, use §c. 


. It seems, that in trespass to try titles, the record of a per- 


vious suit between the ancestor of the plaintiff, and the de- 
fendant, for the same premises—might be good evidence to 
show notice to the latter of a paramount title, in order to fix 
a period from which the plaintiff is entitled to recover dama- 
ges for the occupancy of the premises... Kennedy and More- 
land vs heirs of M’ Cartney. 


. To sustain a judgment of the Tombeckbee Bank, rendered 


against a debtor on motion, the record must show, that the 
certificate of the President of the Bank, that the debt was 
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the property thereof, was produced..-. Duncan vs The Tom- 
beckbee Bank. 181 
4. Proceedings commenced before justices of the peace, on for- 
cible entry and detainer.- when removed into an appellate 
Court must be tried upon the record, without a declaration or 
jury—-Aldridge vs Hightower. 418 


REMITTER. 

1. A is in possession of slaves, in which he has a life estate. - 
the reversion to B-- B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the 
death of her co-administrator, intermarries with D. A and 
C possess themselves of the estate of B; and afterwards, A 
dies, and D takes administration on his estate, jointly with 
another who afterwards dies, leaving D sole administrator. 
D and C, being husband and wife, take possession of the 
slaves in whom A had a life-estate, and B the reversion. On 
a bill filed by B’s distributees it was holden, 

First. .That the possession of the slaves should be consid- 
ered as held under ti administration of B’s estate; and that 
admitting D and C to have taken possession of them, as part 
of the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to the 
distributees of B, and could not allege a tortious conversion, 
to evade the distribution. 

Secondly . . That as A, in his lifetime, had possessed himself 
of a part of the estate of B, and was accountable, in his life- 
time, to the administrators of B, for the same; and the two 
administrations after the death of A, being vested in the same 
person, the latter would be held in equity, to have retained 
out of the estete of A, what was due to the estate of B, and 
was accountable, in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained, out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages. 

Thirdly_ -That while the equities of the bill might be enforc- 
ed against D, administrator in right of his wife, C, of B’s es- 
tate. yet it did not follow that D, as the administrator of A, 
was released, or that there was no equity against him: but as 
the bill sought to establish the liability of the estate of A, and 
not alone to call on A’s administrator, as a trustee, to distri- 
bute the effects, it was necessary to make A’s administrator a 

arty. 

Fourthly---That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
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it, there was no necessity to make the administrator de bonis 
non, of B’s estate a party... Draughon vs French’s adim’r. 


RENT. 

1. In an action by a firm, for use and occupation of 2 house,— 
evidence that the house was soldto one of the firm, but wheth- 
er on account of the firm or not, was not known by the wit- 
ness, but that the vendee had his account with the firm cred- 
ited with the amount of the purchase money, and that the de- 
fendant rented the house of that member of the firm,—held 
not incompetent testimony to go before the jury.—Hanks & Hin- 
son vs Palterson. 

2. One sued for the rent of a house which he has occupied, can 
not dispute the title of his lessor, without shewing eviction or 
disturbance. . 2b. 


RETAINER. 

1. Aisin the posessio n of slaves in which he has a life-estate—— 
the reversion to B.. B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the death 
of her co-administrator, intermarries with D. A and C pos- 
sess themselves of the estate of B; and afterwards A dies, and 
D takes administration on his estate jointly with another, 
who afterwards dies, leaving D sole administrator. D and 
C being husband and wife, take possession of the slaves, 
in whom A had a life estate and B the reversion. On a bill 
filed by B’s distributees, it was holden, 

First. .That the possession of the slaves should be consider- 
ed as held under the administration of B’s estate; and that ad- 
mitting D and C to have taken possession of them, as part of 
the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to 
the distributees of B, and could not allege a tortious conver- 
sion, to evade the distribution. 

Secondly. -That as A, in his life-time, had possessed him- 
self of a part of the estate of B, and was accountable, in his life 
time to the administrators of B, for the same: and the two ad- 
ministrations after the death of A, being vested in the same 
person, the latter would be held, in equity, to have retained 
out of the estate of A, what was due to the estate of B, and 
was accountable in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained out of A’s 
estate, what was due to the estate of B, whether it existed as 

a debt, or unliquidated damages. 
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Thirdly—That while the equities of the bill might be enforced 
against D, administrator, in right of his wife, C, of B’s estate 
--yet, it did not follow, that D, as the administrator of A, was 
released, or that there was no equity against him: but as the 
bill sought to establish the liability of the estate of A, and not 
alone to call on A’s administrator, as a trustee, to distribute 
the effects, it was necessary to make A’s administrator a party. 

Fourthly. . That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity to make the admininstrator de bonis 
non, of B’s estate, a party.. - Draughon vs French’s adm’r. 


REVENUE AND ROADS, AND COMMISSIONERS OF. 

1. No appeal or writ of error lies to the Circuit Court, from a 
decision of the Court of commissioners of revenue and roads, 
on the establishment of a ferry... Ricks vs Hall. 

2. Where an act of the Legislature repealed a power, previous- 
ly given to a Judge of the County Court, and Commissioners 
of Roads and Revenue, to establish a poor house,—and re- 
quired a sale by them of all property purchased with that view 
—it was held— 

First. That the judge and commissioners were alone au- 
thorised to maintain an action against a purchaser of such 
property. , 

Second—That the County treasurer could maintain no ac- 
tion against the purchaser of the property sold, on the order 
of the Court to collect the proceeds of the same... - Harbin vs 
Stewart. 


SALE. 


1. Where two sales of property are made by one, while a minor, 
and the last sale is ratified by him, after he comes of age;—a 
subsequent ratification of the first sale is void. - Derrick et al. 
vs Kennedy. 


. A trustee employed or appointed to sell an estate, can not, 


to 


either directly or indirectly, effect a purchase of the property 
o 


sold, for himself. Saltmarsh vs Beene. 

3. Thus, where one, being appointed a commissioner by the Or- 
phans’ Court, to sell real estate, entered into an agreement 
with another, whereby the estate should be purchased by the 
latter, and afterwards divided,---on refusal of the buyer to 
convey, Chancery refused to enforce the agreement.- _1b. 

4. Chancery will not lend its aid to enforce the specific perform- 
ance of parol contracts for the sale of lands, where the proof 
of the terms of the agreement is uncertain and contradictory; 
or where the agreement proved, does not correspond with the 
allegations of the bill... Goodwin vs Lyon. 
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5. Time may become an essential ingredient in the perform- 
ance of a contract, for the sale of lands, so far as its specific 
enforcement in a Court of Equity is concerned.. -2b. 297 

. Where it appears that a party seeking to compel a spe- 
cific performance of a parol agreement, for the sale of lands, 
has failed to execute his part of the contract, at the day, with- 
out excuse on his own part, or the assent of the other party, 
to the delay, Chancery will not relieve him, - -tb. 297 

. Thus, where A, in December, 1833, made a parol agree- 
ment with B, for the purchase of Jands, which B was to pur- 
chase of an Indian reservee, under which contract B received 
a horse, valued at one hundred dollars, and was also to receive 
one hundred dollars in December, eighteen hundred and thirty- 
four, and the like sum in December, 1835,and in December, 
1836; and after B did purchase, A entered upon the land and 
made improvements, but made no offer of payment until Janu- 
ary or February, 1835, (except an offer of the notes of a third 
person, due several years after the agreement was made,) and 
the contract as disclosed by the bill was uncertain and contra- 
dictory, and altogether disproved by the answer and proof;—a 
bill filed in Chancery for the object of enforcing a specific 
performance, was dismissed with costs:--but without preju- 
dice to an action at law, or suit in equity to recover back mo- 
ney or property delivered upon the faith of the agreement._ ib, 297 

8. Where a parol contract for the sale and purchase of lands is 

made, upon the faith of which the vendee takes possession, 

and makes valuable and permanent improvements. -though 

the specific execution of the agreement may not be enforced 

in equity, either because the agreement is imperfect, or its 

precise terms cannot appear,---Chancery will yet decree a 

pecuniary compensation, equivalent to the improvements 

made by the vendee.- -ib. 297 
9, But where one applies for the protection of equity in enforc- 

ing a specific execution of a parol agreement for the sale of 

Jands, and the answer and proofs disprove the case stated in 

the bill; and it appears that the party seeking the interposi- 

tion of Chancery, has failed to comply with the terms of the 

contract, but is in default, and that the contract connot be en- 

forced, Chancery will not decree compensation for improve- 

ments. -1b. 297 
10. A sale made by a trustee, under a trust deed to pay debts, 

would not be void, because the advertisement of the sale 

omitted to specify the amount of the debt for which the pro- 

perty was sold. - . Wiswall vs Ross § Earle. 321 
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SCIRE FACIAS. 


1. It is not essential, in a proceeding by scire faeias against bail, 
to set out the affidavit or order for bail... -Glidden-vs Leonard. 194 
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2. In a proceeding by scire facias against bail, it is not necessa- 
ry to show the issuance of a ca. sa. to a County to which a 
defendant may have removed after arrest... Kennedy vs Spen- 
cer. 

3. Under the statute of this State, it is only essential, in order 
to sustain scire facias against bail, that a ca. sa. should be re- 
turned non est inventus, when sued out to the County in which 
the defendant is arrested. _ 2b. 

4. Scire facias against bail should disclose the cause of action, 

with the certainty requisite in a declaration. - .ib. 

. So, a scire facias, not setting out the bail bond, with sufficient 

certainty, held defective... 7b. 


ao 


SHERIFF. 

1. The record of a judgment rendered upon proceedings by sci. 
fa. against sureties upon a writ of errot bond, taken upon the 
removal to the Supreme Court of a particular cause; in 
which cause it was determined that a payment made to one, 
as a deputy sheriff, by a defendant to the judgment, was a 
satisfaction of the same ---held to be conclusive, in a suit 
brought by the plaintiff in such judgment against the sureties 
of the sheriff on his official bond, to recover the amount so 
paid to his deputy,— it appearing that notice was given to the 
defendants; and that the sheriff’s representative appeared 
and defended the suit in error: also that the deputy was one 
of the defendants in the suit by sci. fa...’ Broom et al. vs the 
Governor, use, Sc. 

2. In an action by a plaintiff in a judgment to recover of a sher- 
iff’s sureties, money received thereon, by the sheriff’s depu- 
ty,—notice to the sheriff’s administrator, that in the event of 
a pending suit being determined against the plaintiff in the 
judgment, the estate of the sheriff would be held liable, held 
sufficient, without the production of the reccipts signed by the 
deputy, - -the sheriff, under such notice, appearing and defend- 
ing the suit._ _ib. 

3. An action upon the case lies against a sheriff for the escape 
of a defendant, under proceedings for an unlawful detainer,— 
notwithstanding the penalty given by statute against a sheriff 
by the act of 1805.--Sawyer vs Ballew. 

4, A plea to an action against one for trespass in taking goods, 
“that the goods were taken as sheriff, by virtue of a fiewi fa- 
cias,” estops the defendant afterwards from alleging that the 
writ was not served upon him by the proper oflicer._ - Roberts 
vs Beeson. 

5. The selling by a sheriff under execution, of more of the goods 
of a defendant, than are sufficient to satisfy ihe process). 
will render him ltable, (to the extent of the additional goods 

sold,) to the action of trespass. . .th. 
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SLANDER. 

1. A count in a declaration for s 
dont charged the plaintiffin the words following to wit: “You, 
‘are a gang of murderers: 
know it;” held to be sufficiently 
sparate action. . 


lander, averring that the defen- 


(meaning the plaintiff and others,) * 
you killed Tay! lor, and you 
certain; and to ae the plaintuf to his se 
— vr vs Hollor 

9, Although a dec bers tion in slander, for words charging a fe 
ny, ne Be not aver that one has been committed; yet where a 
plaintiff, to render his cause of action complete, avers that 
one (whom he is charged to have murdered,) was killec 
the manner of such killing need not be set ont.---2). 

3, some 


In an action of slander, the principle, that where words, 





oso 





actio nable, and others not, aiulered ina count, it is sufie 
1 2s ~ se 
cient to prove those actionable; apples to a case in whien 


the ¢ pplication of some of the actionable words is shown, and 





that of the others does not appe 

4. The Conmon Law rule, that a general verdict upon a de- 
laration in slander, of sey 1 « its, where one is defective 
is bad,_-is abrovated under t nendm rent 3 of 
824, in all cases where the « a substan- 


! 

4 
tial cause of aries and am 
, by one, on 


lis family,) 





5. The action of slander is maint: 
a charge that “they,” hideniing 3 
“ killed Taylor.”’_ .ib. 

6. In the action of slander, a verdic ot upon the 
that “the jury find the i issue, for the plaintiff,” &c., is sufh- 


cient.---2). 


” 4 Pps Pr 
ssue of not guilly—- 


2. 








1, Th an indictment against a slave for a capital offen e 
part of the precec edings must contain the name of the owner; 
and such ownership is an essential matter, necessa yto be 
proved and found by the jury..-Plora, a slave vs the Sila il 

2. The strict rule now recognised, in relation to the 

carriers of goods, nol iv toa co 
es.— Williams and Hiici vs Zaylor ~ 

3. The owner-of a steam-boat, who employs a slave thereon, is 

only liable to the owner of the slave, in the event of his being 
illed, for gross negligence... -i). 2 

4. Where the owner of a slave, who hires | mon a ste 
boat, at the time, clearly knows of defcets existing in such 
boat,—he assumes the risk of such accidents and injuries as 
may occur therefrom... id 

%. Trustees, authorised to receive the profits of a steam-boat, 


1 
> 
on which a slave is hired, are not liable for injuries ta =uel 
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slave, while on such boat,—it not appearing that they hac 
a right to the possession of the boat at the time of the injury. 


6. Nor will the acts of one trustee, without proof that they were 
authorised by the other, fix the liability of both in such a case. 
- -ib. 

7. An indictment under the statute of this State, for steal- 
ing slaves, omitting an allegation, that they were slolen out of, 
or from the possession of the master or overseer- held bad... 
The State vs Brown. 

8. The act of 1812, upon the subject of abetting the rebellion of 
slaves, embraces four distinct descriptions of offence: 

First. . For a free person to be aiding and assisting, or in 
any wise concerned with, a slave or slaves, in any actual re- 
bellion or conspiracy. 

Secondly.. For a free person to be similarly concerned in 
any meditated rebellion or conspiracy. 

Thirdly. .For any free person, in any manner, to advise, 
plot, or consult with any slave or slaves, for the purpose of 
encouraging, exciting, aiding or assisting any such insurrec- 
tion or rebellion. 

Fourthly..For any free person, in any manner to advise, 
plot, or consult with any slave or slaves, for the purpose of en- 
couraging, exciting, aiding or assisting an intended insurrec- 
tion or rebellion.— The Stale of Alabama vs M’ Donald. 

9. Each of the foregoing classes embraces several offences—as 
in the first class, ‘“‘aiding and assisting a slave or slaves,” &c. 
is one offence; to be, ‘tin any wise concerned with a slave or 
slaves,” &c. is another; and so each category is susceptible 
of sub-division.—ib. 

10. To render one guilty of the offence of ‘aiding and assisling,” 
&c. a slave or slaves, in a meditated rebellion or conspiracy, 
it would not be essential that a rebellion or conspiracy should 
be first meditated by a slave:—if a free person and a slave are 
concernei|, it is immaterial, with whom the scheme may have 
originated.. _ib. 

11.But to make a free person guilty of advising, plotting or con- 
sulling with a slave or slaves, for the purpose of encouraging 
any insurrection or rebellion under that act, there must be proof 
of an actual or meditated rebellion, by a slave or slaves. - -ib. 

12. Any words or acts of a free person, which manifest a design 
to effect an insurrection or rebellion, if employed with a view 
to such result, would, it seems, be sufficient to authorise a 
conviction for advising, &c. an intended insurrection, &c.with- 
out the intention originating with a slave, or his concurrence 
or assent being obtained.—b. 

13. And such intention need not be shewn by direct and positive 
proof, where inferrible from facts aud circumstances in them- 
selves indicating it.—ib. 
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SPECIFIC PERFORMANCE. 

1. Chancery will not lend its aid to enforce the gpecific perform- 
ance of parol contracts for the sale of lands, where the proof 
of the terms of the agreement is uncertain and contradictory; 
or where the agreement proved, does not correspond with the 

allegations of the bill... Goodwin vs Lyon. 

2. Time may become an essential ingredient in the perform- 
ance of a contract, for the sale of lands, so far as its specific 
enforcement in a Court of Equity is concerned.- -ib. 

3. Where it appears that a party seeking to compel a spe- 
cific performance of a parol agreement, for the sale of lands, 
has failed to execute his part of the contract, at the day, with- 
out excuse on his own part, or the assent of the other party, 
to the delay, Chancery will not relieve him... -ib. 

4. Thus, where A, in December, 1833, made a parol agree- 
ment with B, for the purchase of lands, which B was to pur- 
chase of an Indian reservee, under which contract B received 
a horse, valued at one hundred dollars, and was also to receive 
one hundred dollars in December, eighteen hundred and thirty- 
four, and the like sum in December, 1835,and in December, 
1836; and after B did purchase, A entered upon the land and 
made improvements, but made no offer of payment until Janu- 
ary or February, 1835, (except an offer of the notes ofa third 
person, due several years after the agreement was made,) and 
the contract as disclosed by the bill was uncertain and contra- 
dictory, and altogether disproved by the answer and proof;—a 
bill filed in Chancery for the object of enforcing a specific 
performance, was dismissed with costs:.-but without preju- 
dice to an action at law, or suit in equity to recover back mo- 
ney or property delivered upon the faith of the agreement.- .1b. 

5. Where a parol contract for the sale and purchase of lands is 
made, upon the faith of which the vendee takes possession, 
and makes valuable and permanent improvements. -though 
the specific execution of the agreement may not be enforced 
in equity, cither because the agreement is imperfect, or its 
precise terms cannot appear,---Chancery will yet decree a 
pecuniary compensation, equivalent to the improvements 
made by the vendee.- .ib. 

6. But where one applies for the protection of equity in enforc- 
ing a specific execution of a parol agreement for the sale of 
lands, and the answer and proofs disprove the case stated in 
ile bill; and it appears that the party seeking the interposi- 
tion of Chancery, has failed to comply with the terms of the 
contract, but is in defau!t, and that the contract connot be en- 

‘forced, Chancery will not decree compensation for improve- 
ments. .1b. 

7. Where, on a contract for the sale and purchase of an estate, 
either party has performed a valuable part of his agreement, 
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and is in no default for performance of the residue,—he is en- 
titled, in equity to a specific execution of the other part of 
the contract.-—Hays et al. vs Hall et al. 


. Equity will decree a specific execution of a contract, in fa- 


vor of one performing a valuable part of his agreement, and 
who is in no defuult,--wherever it is impossible to place him 
in sialu quo.—tb 

Where the specific execution of an agreement respecting 
lands, will be decreed in equity between the contract ng par- 

ties,—it will also be decreed between all claiming under them 
in priority of estate, or representation, or tithe--no control- 
ling equities interposing.. i. 


10. In acase where A made an agreement for the sale of lands, 


with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make ti- 
tles to the lands when the notes were paid, and immediately 
afterwards B and C assigned the b al to D and E, to indem- 
nify them for becoming sureties: and subsequently, A dying, 

and D and E being in possession of the lands, and D, exer- 
cising a control over them, paid the last note due, after suit, 
and took from A’s representative and heirs, abond, conditioned 
for the executing of a title to D, within a specified time, and on 
the expiration of this time, brought his action upon the bond; 
On a bill filed by A’s representative and heirs, it was held--- 

First---That the administrator under the facts was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly---That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly---That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had aright also to make the matter of their bond a part of the 
case: and that in decreeing a specif fic execution, Chancery 
could decree also a cancellation of the bond. 

Fourthly---That it was a just excuse for the delay of the ad- 
ministrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title 

Fifthly---That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly---That in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of the 
vendees, parties to the cause before a decree could be render- 
ed; but that all the amendments for this purpose, could be 
made on remanding the case to the Court belew, on a man- 
date from this Court.—ib. 
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. Where a vendee of lands takes a bond, conditioned for title 
= a future day, he may alter breach of the condition, elect to 
proceed at law for damages, or apply to equity fora specific 





execution. — Haynes vs Larley ex’v, and Bell. 

12. But where one elects in such case, to proceed at law, equity 
will not interpose, and compel the vendee to accept a convey- 
ance,—the vendor shewing no excuse, by proof, for the failure 


tocomply with his contract, anterior to the breach of it.—i 
13. And it seems the retention of possession, by the vendee, af- 
after action brought fora breach of the bond, would not 
mount to a part performance of the contract, so as to pre- 
dots > an action at Jaw for damages... -ib. 


STATUTE. 
1, Where a statute adopts a common law offence, all the com- 
mon law requirements, in defining the offence, should be fol- 


sy) 


lowed in the indictment... The State of Alabama ys Absence. 


ot 2 ‘ : , 
2, Hut when a statute describes an act as a crime or misde- 
meanor of particular grade, the ee need not state the 


legal conclusion, that such act amounts to such crime or mis- 


demeanor. — 

3. ‘Thus, in an indictment for mayhem, it is not essential to charge 
the offeuce tovyhave been saul d feloni ously. . «0b, 

4, Indictments Aramed on statutes, must conform strictly to the 
words of the epactment.- — evs Brown. 

5. Thus an indictment u nder 1e statute of this State, for steal- 
ing slaves, omitting an allegation, that they were stole n oul of, 
or from the possession of the master or overseer—held bad.—ib. 

HUM, . 


1, Chancery will not lend its aid to enforce the payment of 
debts due from an estate, out of such portion thereof as has 
regularly passed into the hands of heirs and distributees, 
where the representative has committed a devasta vu, until the 
ordinary legal remedies have been employed, unsuccessfully, 
against the representative and his sureties, +P uk evs Searcy. 

2.°An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator). .to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the inte state, in respect to the claim... -ib. 

5. The record ofa judgment rendered upon argent by sect. 
fa. against sureties upon a writ of errot bond, takes upon the 
removal to the Supreme Court of a particular canse; in 
which cause it was determined that a payment mace to one, 
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4, 


5. 


as a deputy sheriff, by a defendant to the judgment, was a 
satisfaction of the same ---held to be conclusive, in a suit 
brought by the plaintiff in such judgment against the sureties 
of the sheriff on his official bond, to recover the amount so 
paid to bis deputy,—it appearing that notice was given to the 
defendants; and that the sheriff’s representative appeared 
and defended the suit in error: also that the deputy was one 
of the defendants in the suit by sci. fa.. _A2 Broom el al. vs ihe 
Governor, use, Sc. 
In an action by a plaintiff in a judgment to recover of a sher- 
iff’s sureties, money received thereon, by the sheriff ’s depu- 
ty,—notice to the sheriff’s administrator, that in the event of 
a pending suit being determined against the plaintiff in the 
judgment, the estate of the sheriff would be held liable, held 
sufficient, without the production of the receipts signed by the 
deputy, - “the sheriff, under such notice » appearing and defend- 
ing the suit.. ib. 

A contract for the loan of money, upon which a note and 
surety is taken, and which, by the terms of the note, is to be 
repaid in anolher Siaie, (not containing any agreement as to 
the particular rate of interest to be charged,) which, after ma- 
turity, and the insolvency and death of the borrower, is ex- 
tended by his sureties upon a new contract, under which a 
higher rate of interest is charged upon the note, after its ma- 
turity, than is authorised by the laws of the State, where the 
note is payable—is usurious.—-E/y vs Mf’ Clung. 


6. Where a surety, afier the execution of a deed of trust, ex- 


A 


eculed for his benefit while surety,—discharges the liability 
he has secured, to an amount equal to the price g given for the 
trust property, on a sale made to him under the trust deed,— 
such discharge of the security is adequate consideration for 
the purchase.—Bank of Alabama vs JW Dade. 

One who is a party, provided for in a deed of trust, is not a 
competent witness, to sustain the deed, and a sale made un- 
der it, by the trustee.--1. 


SURVIVOR. 
1. Where a suit is commenced against two, upon a pro- 


o 


=~ 


3. 


missory note, and one of the defendants dies, the action 
should be prosecuted against the survivor.---Gayle and Heus- 
tis, adm’rs vs Agee. 

In such case, it is crror to revive the suit against the repre- 


sentatives of the deceased party, and to proceed to judgment 


against them. —ib. 
Where suit is thus commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
without noticing the survivor--a discontinuance as against the 
latter, ensues... .10. 
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TENANT IN COMMON, 

1, While one tenant in common may not maintain an action at 
law, against u co-tenant for the taking of a chattel, unless 
destroyed or so changed that possession can not be regained— 
yet one tenent is not at liberty to invade the close of another, 
and take into his possession a chattel owned by them jointly, 
though the one might have ils exclusive enjoyment, and re- 
fusc a participation to the other..- Herndon vs Bartleit. 481 

2, So, in trespass for breaking the close of plaintiff. and taking 
a chattel therefrom, it is no justification or plea, that the de- 
fendant was tenant, in common with plaintiff, of the chattel; 
that the plaint!ff had appropriated it to his exclusive use, and 
excluded the defendant from the use thereof; and that being 
such tenant in common, defendant broke the close and took 
the chattels, as he lawfully might—doing as little injury as 
possible.. .b. 481 


TITLE. 
1, Where one, having no title to real estate, conveys it, with 
warranty of title, a title acquired after the grant will pass 
to, and vest instantly in the grantee... Kennedy and Moreland 
vs heirs of M’ Cartney. 141 
. It seems, that in trespass to try titles, the record of a pre- 
vious suit between the ancestor of the plaintiff and the defen- 
dant, for the same premises, might be good evidence to show 
notice to the latter of a paramount title, in order to fix a peri- 
od from which the plaintiff is entitled to recover damages for 
the occupancy of the premises.—ib. 141 
3, One sued for the rent of a house which he has occupied, can- 
not dispute the title of his lessor, without shewing eviction or 
disturbance... Hanks vs Hinson & Pallerson. 509 


ie) 


TITLE BOND. 
1, Chancery will not relieve a vendee of real estate, by enjoin- 
ing the collection of notes given for the purchase money, on 
the allegation, (without proof,) that the vendor has no title, 
and has absconded, where it'appears that the vendce took a 
bond for titles, conditioned for their execution on the payment 
of the first instalment... which instalment had not been paid, 
nor offer made to do so, or the same excused;_-and where the 
vendee had suffered judgment against him on one of the 
notes, without defending the same...Lewis and Gorman vs 
Bibb. 84 
2. Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may, after breach of the condition, elect to 
proceed at Jaw for damages, or apply to equity for a specific 
execution.— Haynes vs Farley, ex’or and Bell. 528 
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3. But, where one elects, in such case, to proceed at law, equity 
will not interpose, and compel the vendee to accept a convey- 
ance—the vendor shewing no excuse, by proof, for the failure 
to comply with his contri ret, anterior io the breac! h of it.. ab. 

4. And, it seems, the retention of possessi on, by the vendee, af- 
ter action brought for a breach of the bond, would not amount 
to a part perforn ance of the contract, so as to preclude an 


action at law for dam: —ges. - td, 


TREATY, CHEROKEE. 

1. The reservation of lands to the Cherokee Indians, under the 
Sth article of the treaty of 1817, enures, as a poracate 4 to the 
reservec, only upon compliance with the condition of continu- 
ance thereon, as stipulated; and this failing, the fee simple in 
the land reserved, reverts immedialely to the United States 
Kennedy and Moreland vs heirs of MW Cartan ye 

2. This condition of continuance upon the reservation, during 
the life-time of the reservee, is one annexed to the life-estate; 
and upon the breach of it, the expectant estate of the reser- 
vee’s wife and children is ‘at once ‘de stroyed.. .a 

3. That a reservee has complied with the requisites of the trea- 
ty, in making his selection, registering his name, &e. may be 
proved by the deposition, regularly taken, of the Cherokee 
agent... .tb. 

4. A reservee of lands, under this treaty, can not make any dis- 
position by lease, stipulating a continuance beyond the peri- 
od of a removal from the land, or the extent of his life._ -ib. 

5. Though it seems a lease might be effected of a poriion of the 
land, for a time not beyond these periods, if possession is_re- 
tained of the residue.—ib. 

6. The act of Congress of the 29th May, 1820, which relin- 
quished to Conaleskee, a Cherokee Indian, and his heirs, all 
the right of reversion of the United States, in and to a ceriain 
tract of land, contemplated, an immediate sale of the same 
by him; and not a mere possession, for the benefit of a previ- 
ous purchaser.---ib, 


TRESPASS FOR TAKING GOODS. 


1, A plea to an action against one for trespass in taking goods, 


“that the goods were taken as sheriff, by virtue of a fieivi fe a- 
cias,”” estops the defendant afterwards from alleging that the 
writ was not served upon him by the proper oflicer..-Robevis 
vs Beeson. . 

2. The want of authority in one to execute process, is no 


ground of motion to quash; but must be taken advantage of 


by plea.—+b. 
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TRESPASS TO TRY TITLES. 
It seems, that in trespass to try titles, the record of a per- 
vious suit between the ancestor of the plaintiff, and the de- 
fendant, for the same premises—might be good evidence to 
show notice to the latter of a paramount title, in order to fix 
a period from which the plaintiff is entitled to recov2r dama- 
ges for the occupancy of the premises. --Kennedy and More- 
land vs heirs of JW’ Cartney. 


141 


TRESPASS QUARE CLAUSUM FREGIT ET DE LTONIS ASPORTAVIT. 


1, While one tenant in common may not maintain an action at 
law, against «a co-tenant for the taking of a chattel, unless 
des troy ed or so changed that possession can not be regained— 
yet one tenent is not at liberty to invade the close of another, 
and take into his possession a chaitel owned by them jointly, 
though the one might have its exclusive enjoyment, and re- 
fuse a participation to the other..-Herndoa vs Barilelt. 

2. So, in trespass for breaking the close of plaintiff, and taking 
a chattel therefrom, it is no justification or plea, that the de- 
fendant Was tet vant, in common with plaintitl, of the chattel; 
that the plaintuf had ap; ropri ited it to his exclusive use, and 
excluded the defendant from the use thereof; and that being 

broke the close and took 
—doing as little injury as 


it 
i 
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NON 


such tenant in common, defer 





the chattel, as he Jawtully mig! 

possible... 2b. 
3. In trespass quare clausum fregit, et de bonis asportavit, the plea 
of liberum tenementum, only, not justifying the poner ion of 
a chattel, is sufficient. . .id. 
Whether the word “unlawfully,’’ would be essential in a de- 
gp oee in trespass quare clausuim fregil, el de bonis asporta- 
vil, or not, the words “‘with force and arms,”’ it seems, would 


be sufficient.. -id. 


“REASON. 

1, That advising, plotting or consulting, for the purpose of en- 
couraging, exciling, aiding or assisting an insurrection or re- 
bellion, make treason in other nations, which offence is recog- 
nised under a peculiar definition in the constitutions of the 
United States and of Alabama,—does not preclude the legis- 
lature from denouncing these acts as a distinct offence, pun- 
ishable capitally.—S! late vs M’ Donald. 


My tEASURER, COUNTY. 
2. Where an act of the Legislature repealed a power, previous- 
ly given to a Judge of “the Cor unty Court, and Comm':sioners 


‘ 


AP 7 


481 


481 


481 


481 


449 





610 INDEX. 


of Roads and Revenue, to establish a poor house,—and re- 
quired a sale by them of all property purchased with that view 
—it was held— 

First. "That the judge and commissioners were alone au- 
thorised to maintain an action against a purchaser of such 
property. 

Second—That the County treasurer could maintain no ac- 
tion against the purchaser of the property sold, on the order 
of the Court to collect the proceeds of the same.. - Harbin vs 
Stewart. 370 


TRUSTEE, 
1. Trustees, authorised to receive the profits of a steam-boat, 
on which a slave is hired, are not liable for injuries to such 
slave, while on such boat,—it not appearing that they had 
a right to the possession of the boat at the time of the injury. 
Wilkams and Hitchcock vs Taylor. 234 
2. Nor will tle acts of one trustee, without proof that they were 
~ by the other, fix the liability of both in such a case. 
- -1b. 234 
3. A trustee employed or appointed to sell an estate, can not, 
either directly or indirectly, effect a purchase of the property 
sold for himself._ -Salimash vs Beene. 283 
4, Where one, being appointed a commissioner by the Orphans’ 
Court to sell real estate, entered into an agreement with ano- 
ther, whereby the estate should be purchased by the latter, 
and afterwards divided,. on refusal of the buyer to convey, 
Chancery refused to enforce the agreement. -tb. 283 


USURY. 

1. Usury is complete where a direct loan of money is made, and 
more than the legal rate of interest is secured for the forbear- 
ance of payment.—Ely vs M’Clung. 128 

. Whatever form, shape or disguise, a contract for the loan 
of money assumes, when the capital is to be returned, at all 
events,—a profit made, or loss imposed, upon the necessities 
of the borrower, (over and above the legal rate of interest,) 
will constitute usury.—<b. 128 

3. To make a contract for the loan of money usurious, there 

must exist the intention, knowingly to commit usury.ib. 128 

4. The intent of parties to commit usury, where the contract is 

not upon its face usurious, is to be collected from the circum- 

stances of the case, the situation and object of the parties, 

at the time of the loan; the character of, and use to be made 

of the funds loaned, or article transferred; and the time, man- 

ner and place of re-payment.—ib. 128 
5. A contract for the loan of money, upon which a note and 
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surety is taken, and which, by the terms of the note, is to be 
repaid in another State, (not containing any agreement as to 
the particular rate of interest to be charged,) which, after ma- 
turity, and the insolvency and death of the borrower, is ex- 
tended by his sureties upon a new contract, under which a 
higher rate of interest is charged upon the note, after its ma- 
turity, than is authorised by the laws of the State, where the 
note is payable—is usurious. - -2b. 


VENDEE AND VENDOR. 


— 


i) 


. Chancery will not relieve a vendee of real estate, by enjoin- 


ing the collection of notes given for the purchase money, on 
the allegation, (without proof,) that the vendor has no title, 
and has absconded, where it appears that the vendce took a 
bond for titles, conditioned for their execution on the payment 
of the first instalment..which instalment had not been paid, 
nor offer made to do so, or the same excused;--and where the 
vendee had suffered judgment against him on one of the 
notes, without defending the same..-Lewis and Gorman vs 


Bibb. 


. In an action for the non-delivery of corn and fodder, upon an 


agreemant to deliver, unavoidable accidents only excepted,—it 
is no excuse, that the vendor did not, in consequence of un- 
usual drouth during the cropping season, raise sufficient to 
supply the quantity agreed to be delivered.----M’Gehee vs 
Fill, 


3.Where, upon an entire contract to deliver corn and fodder, the 


cr 


vendor delivers part thereof, the vendee is not bound to re- 
ceive such part, where there is an understanding that the ven- 
dor will not deliver the balance.—ib. 


. Whether the vendee, has a right, from the circumstances, to 


understand that the vendor will not deliver the whole, under 
his contract, is in such case, a fact proper for the determina- 
tion of the jury.—zb. 


. In order to discharge a defendant from liability, for a non-de- 


livery under such contract, on the ground, that the plaintiff 
refused to receive a part of the goods agreed to be delivered, 
the jury should be satisfied that the defendant intended to 
comply fully with the agreement to deliver the whole.—ib. 


. In an action for the non-delivery of goods, under an agree- 


ment, whereby one contracts to sell and deliver, and the oth- 
er to pay on delivery. the vendee, in his declaration, must 
aver, and on the trial, prove, a readiness to pay on his part, 
whether the vendor be ready at the place to deliver, or not.b, 

That a credit which a vendee might obtain by the delivery 
of the goods, in such case, together with his other means, 
would enable him to raise the money to pay for them, is not 
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sufficient for a jury to consider as proof of a readiness on the 
part of the vendee, to comply with his part of the contract-ib. 
8. That property remains with a vendor for a period (not unrea- 
sonable,) after a sale—does not per se, avoid the sale. the 
possession appearing bona fide.—Bank of Alabama vs WP Dade. 
9. Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may, afier breach of the condition, elect to 
proceed at law for damages, or apply to equity for a specific 
execution.— Haynes vs Farley, ex’or and Bell. 
10.But, where one elects, in such case, to proceed at law, equity 
will not interpose, and compel the vendee to accept a convey- 
ance—the vendor shewing no excuse, by proof, for the failure 
to comply with his contract, anterior to the breach of it.- -ib. 
11. And, it seems, the retention of possession, by the vendee, af- 
ter action brought for a breach of the bond, would not amount 
to a part performance of the contract, so as to preclude an 
action at law for damages. - -ib. 


VENUE. 

1. An indictment against one for permitting gaming to be car- 
ried on in his house, which states the offence to have been 
committed at , in the County of T. (describing the 
county,) is a sufficiently certain description of the place where 
the offence is committed, to sustain the indictment... Covy vs 
the State. 








VERDICT. 

1. The Common Law rule, that a general verdict upon a de- 
claration in slander, of several counts, where one is defective, 
is bad,-.-is abrogated under the statute of amendments of 
1824, in all cases where the declaration contains a substan- 
tial cause of action, and a material issue is tried.-- Chandler 
vs Holloway. 

2. In the action of slander, a verdict upon the issue of not guiliy—- 
that “the jury find the issue, for the plaintiff,” &c., is suffi- 
cient.---ib. 

3. Where a verdict of guilty is rendered ina criminal case, and 
the Court adjourns without giving judgment thereon,._a dif- 
ferent judge presiding at a different term, has power to ren- 
der that judgment, which the first Court should have given. 
Charles, a slave, vs The Slate. 

4. Where two or more are sued as partners, a verdict may be 
found against such as appear to be so, and in favor of those 
not.—Johnson vs Green. 

5. It is not available in error upon a judgment rendered against 
one for keeping a gaming house, that the jury assessed in 
their verdict a less fine than is prescribed by the act.— Cory 
vs the State. 
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6. This Court will not aid a defective special verdict, by refer- 


~2 


— 


ence to extrinsic facts which appear upon the record.—Lee 
vs Campbell’s Heirs. 

A special verdict should disclose all material facts upon which 
it is founded, and which may be essential to authorise the en- 
try of judgment thereon: and one not showing intelligibly, the 
facts upon which the right of a plaintiff, or of a defendant, to 
recover, is founded, can not be aided by intendment, and thus 
become the subject of a judgment.—+b. 


JITNESS. 


One whose property has been levied on in-attachment, is a 
competent witness to show a sale of the same property to a 
vendee previous to the levy_-it not appearing that a sale of 
the property has been made, and the proceeds applied to the 

satisfaction of a final judgment against the defendant in the 
attachment... Holman vs sdrnelt el al. 

It is not sufficient merely to object to the competency of a 
witness introduced on atrial in order to render his admission 
available in error. .exception in such case, should be taken to 
the opinion of the Court overruling the objection. - -Bank of 
Alabama vs M’ Dade. 


. One who is a party, provided for in a deed of trust, is not a 


competent witness, to sustain the deed, and a sale made un- 
der it, by the trustee.-—ib. 


4. The declarations of one, who is a competent witness, can not 
be deposed to by another witness.—ib. 

5. A deed of lands not attested by w itnesses, but acknowledged 
and certified according to the provisions of the act of If 803, i is 
as valid as if executed before witnesses.—Wrswall ys Ross 
and Earle. 

WRIT. 


1 


to 


. That judgment is rendered upon motion to quash the writ, 


when the proper judgment would be, upon non-sutl,_ -is no er- 
ror..-Darwin, &c. vs Rail Road Company. 


. A plea to an action against one for trespass in taking goods, 


“that the goods were taken as sheriff, by virtue of a fiewi fa- 
cias,”’ estops the defendant afterw ards from alleging that the 
writ was not served upon him by the proper oflicer.. - Roberts 
vs Beeson, 
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